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CORNELIUS MERCEA and PATRJCIA 
MERCEA. husband and wife. FIRST 
AMERJCAN TITLE COMP ANT, INC., 
Def,:ndants I R<"Sp()IIJ,-,u,, 
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iclal District Court - Kootenai Count' 
ROI\ Report 
Case. CV-2009-0000992 Cmrent Judge John P. Luster 
Diana James vs. Cornelius Mercea, eta:. 
Drana James vs. Cornelius iv1ercea, Pat:·icia Mercea, Joe A Lamphiear, Susan M Larnphiea:-, First American Title 
Insurance Co:T1par·:y 
Date 
2/5/2009 
2/9/2009 
2/24/2009 
4114/2009 
4/24/2009 
5/: 2/2009 
6;5/2009 
6/9/2009 
6/17/2009 
Code 
~JCOC 
SUfv11 
ArFD 
fVOTi"'-l 
ORDR 
NQ,\P 
MOTN 
AFiS 
AFSV 
AFFM 
NO£\P 
User 
SREED 
SREED 
MCCORD 
New Case Filed - Other Claims 
Filing: A- Civil Complaint for more than 
$1,000.00 Paid by: John Whelan Receipt 
number: 0833191 Dated: 2/6/2009 Amount: 
S88.00 (Check) For: 
Summons Issued 
Judge 
John P Luster 
,John P. Luster 
John P Luster 
CRUMPACKER Motion to Strike Porticns of Defendants Mercea's John P. Luster 
Answer 
LEU 
LEU 
BOOTH 
SR.EEO 
SREED 
LEU 
i__EU 
BAXLEY 
BAXLEY 
BAXLEY 
SREED 
SREED 
Affidavit Of John P. Whela:1 In Support Of Motion John P. Luster 
For Service Of Process Out Of State 
Motion For Service Of Process Out Of State John P. Luster 
Order granting motion for service of process out John P. Luster 
of the state 
Filing: 17 - Ali Other Cases Paid by: Ed Anso11 John P L:Jster 
Receipt number: 0843585 Dated: 4/14/2009 
Amount: $58.00 (Check) Fo,: Mercea, Cornelius 
(defenda11t) 
Notice Of Appearance OBO Defendants John P. Luster 
Cornelius Mercea and Patricia Mercea 
Filing: J6 - Special motions, petitions and John P Luster 
pleadings - Cross claim (defendant v. defendant 
or plaintiff v. plaintiff) Paid by: Witherspoon 
Receipt number: 084515'1 Dated: 4/24/2009 
Amount: $14.00 (Ci1eck) For Mercea. Cornelius 
(defendant) 
Answer And Crossclaims Of Defendants Mercea Jot1n P Luster 
Motion For Order Permitting Service Of John P. Luster 
Summons And Complaint By Publication 
Affidavit Of John P Whelan In Support of Motion John P. Luster 
For Order Permitting Service Of Summons And 
Complaint By Publication 
Affidavit Of ~~ON-Service on 4 separate John P Luster 
occasions cou!d not serve Joe A Lamphiear and 
Susan rv: Lamphiear 
Filing: 17 - Ali Other Cases Paid by: Susan John P. Luster 
Lamphiear Receipt number: 085'1170 Dated: 
6/5/2009 Amount: $58.00 (Cash) For: 
Lamphiear, Susan M (defendant) 
A11swer - Joe & Susan Lamphiear John P. Luster 
CRUMPACKER Affidavit Of Service by U.S. Mail Jo~n P Luster 
John P. Luster HUFF1v'1AN 
HUFFM/i,N 
Filing: 17 - All Other Cases Paid by: JOHt'-l K 
OLSO~~ Receipt number: 0852899 Dated: 
6/17/2009 Amo~int: $58.00 (Check) For: First 
American Title Company Inc (defendant) 
Notice Of Appearance-John K Olson on beilalf of Joh11 P. Luster 
First American Title Co 
Date: 12/21/2010 
Time: 12 50 Prv1 
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Fir icial District Court - Kootenai Count 
ROA Report 
Case: CV-2009-00:J0992 Current Judge John P Luster 
Diana James vs. Cornelius fv1ercea, eta!. 
User LEU 
Diana James vs. Cornelius Mercea, Patricia Mercea, Joe A Lamphiear, Susan M Lamphiear, Fi~st American Title 
lnsu ranee Compar1 1/ 
Date 
6/18/2009 
7/22/2009 
7/27/2009 
10/5/2009 
10.18/2009 
10114/2009 
10/19/2009 
1 Q/22/2009 
12!2/2009 
1214/2009 
1219/2009 
12/11/2009 
Code 
I\JTSV 
ANSW 
NTSV 
HRSC 
DCHH 
HRSC 
fvlOT~~ 
NOTC 
Ori R 
HRSC 
NTSV 
HRSC 
HRSC 
Hi=NC 
HRSC 
AFFD 
AFFO 
MEMS 
MISC 
User 
COCHRAN 
CANNOI\J 
COCHRAN 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
HUFFMA~J 
HUFFMAN 
CLAUSEN 
BOOTH 
Judge 
Notice Of Service of Defendant's First Set of John P Luster 
Interrogatories, Request for Admission and 
Requests for Production of Documents to Plaintiff 
1st American Title Ins. Co's Answer to Complain ti John P Luster 
& Demand for Jury Trial 
Notice Of Service 
Hearing Scheduled (Status Conference 
10/05/2009 03:00 PM) 
Notice of Hearing 
John P Luster 
John P. Luster 
John P Luster 
Hearing result for Status Conference held on John P. Luster 
10/05/2009 03:00 PM: District Court Hearing Hel 
Court Reporter: Anne MacManus 
Number of Transcript Pages fo, tl1is hearing 
estimated: under 100 pages 
Hearing Scheduled (Jury Trial Scheduled 
05/03/2010 09:00 AM) 5 DAY JURY TRIAL 
Notice of Trial 
Motion to Disqualify Alternate Judge 
Notice of Facsimiie Number Change - John K 
Olson on behalf of Fi,st American Title 
Order to Disqualify Judge Mitchell as Alternate 
Judge 
Hearing Scheduled (Motion for Sumr;1ary 
Judgment 01/07/2010 03:00 PM) 
John P. Luster 
John P. Luster 
John P Luster 
John P. Luster 
John P Luster 
John P. Luster 
CRUMPACKER Notice Of Service John P Luster 
John P. Luster SREED 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
SREED 
SREED 
SREED 
SREED 
New File Created *********FILE #2***H~*** 
Hearing Scheduled (Motion for Summary 
Judgment 02/18/2010 03:00 PM) 
Hearing Scheduled (Motion for Summary 
Judgment 03/03/2010 03:00 PM) 
John P Luster 
John P Luster 
Hearing result for Motion for Summary Judgment John P Luster 
held on 01/07/2010 03:00 PM: Hearing Vacated 
- set and vacated by Ed Anson 
Hearing Scheduled (Motion for Summary 
Judgme11t 02/04/2010 03:00 PM) set by Ed 
Anson 
John P Luster 
Joint Affidavit of Cornelius Mercea and Particia John P. Luster 
Mercea in Support of Motion for Summary 
Judgment 
Affidavit of Edward J. Anson in Support of Motion John P. Luster 
for Summary Judgment 
Memorandum In Support Of Defendants Merceas John P. Luster 
Motion for Summary Judgment 
Defenda:1t Merceas Statement of Uncontested Joh11 P Luster 
Material Facts 
Date: 12/21/2010 
Ti111e: 12:50 PM 
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Fir 'icial District Court - Kootenai Cou 
ROA Report 
CasP. CV-2009-0000992 Current Judge: John P. L:.Jster 
Diana James vs. Cornelius Mercea, etal. 
User: LEU 
Diana James vs CcJ:-nelius rv1ercea, Patricia iVlercea, Joe,(. Lamphiear, Susan M Lamphiea:·, Fi,st American Title 
Insurance Com~:c~:,y 
Date Code User 
12.11/2009 M~,SJ SREED 
12 28/2009 ~{TS~ CRUMPACKER 
1,; 3/2010 HRVC BOOTH 
1/21/2010 ACFO SREED 
AFFD SREED 
~.,1on.J SREED 
MISC SREED 
NO:-JG SREED 
rvlOTN COCH.RAN 
AFFD COCHRAN 
1128/2010 MISC CRUfvlPACKER 
A:=-i0 J CRUMPACKER 
;v11sc: CRUMPACKER 
N~SW l_r:LJ 
/1,FFO HUFFMAN 
r,!OTN HUFFMAN 
fvilSC HUFFMAN 
NO:-iG HUFFl\,1AN 
211/2010 lv1NSJ BAXLEY 
A_;= IS BAXLEY 
Judge 
Defendants Merceas Motion For Summary John P Luster 
Judgment and Notice of Hearing 
Notice Of Service Of Discovery Joh:1 P. Luster 
Hearing result for Motion for Summary Jc.Jdgment John P Luster 
held on 02/18/2010 03:00 PM: Heari11g Vacated 
by John O!son 
Affidavit of John P. Whelan in Support of Motion John P. Luster 
for Leave to Amend 
Affidavit of Diana James in Opposition to John P. Luster 
Defendants Merceas' Motion for Summary 
Judgment; Motion for Leave to Amend Comp:aint 
Motion for Leave to Amend John P Luster 
Opposition of Plaintiff to Motion for Summary John P Luster 
Jud;iment of Defendants Mercea 
Notice Of rlearing John P Luster 
Motion for r:niargment John P. Luster 
Affidavit of John P Whelan in Support of Motion Joh:1 P. Lust.er 
for Enlargment 
First ,!\merican Title Insurance company's John P Luster 
Response to Plaintiffs Motion for Leave to Ame11d 
Affidavit of John K Olson in Support of First Joh1:? Luster 
American Title Insurance Company's Response 
to Plaintiffs Motion for Enlargement 
First American Title Insurance Company's John P. Luster 
Response to Plaintiffs Motion for Enlargement 
Reply In Support Of Defendants Me;ce2's Motion John P. Luster 
For Summary Judgment 
Affidavit Of John K Olson In Support Of First John P. Luster 
Ame~ican Title Insurance Company's Response 
To Plaintiff's Motion For Enlargement 
First American Title Insurance Company's Motion John P. Luster 
To Vacate Trial & Motion For Order Shortening 
Time To Hear Motion To Vacate Trial 
First American Title Insurance Company's John P. Luster 
Response To Plaintiff's Motio:1 For Enlmgement 
Notice Of Hearing Re: First American Title John P. Luster 
lnsu~ance Company's Motion To Vacate Trial & 
Motion For Order Sho;tening Time to Hear 
Motion To Vacate Trial 
Defendants Lamphiears Motion For Summary John P Luster 
Judgment and Notice Of Hearing On 03/03/10 at 
3:00 PM RE Same 
Joint Affidavit Of Joe Lamphiear and Susan 
Lamphiear In Support of l\11otion For Summary 
Judgment 
John P. Luster 
Date: 12/21/2010 
Time: 1250 PI\II 
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icial District Court - Kootenai Coun 
ROA Report 
Case. CV-2009-0000992 Current Judge: John P. Luster 
Diana James vs. Cornelius Mercea, etal. 
User: LEU 
Diana James vs. Cornelius l\f1ercea. Pa'.ricia Mercea. Joe A Lamphiear, Susan M Lamphiear, First American Title 
Insurance Compar:y 
Date 
2.'1 /2010 
2/'2/2010 
2.i-'1/2O10 
2/5/2010 
2/11/2010 
2/23/2010 
2/25/2010 
3/2/2010 
Code 
MISC 
i=I' C 
, ,L.__ 
CF\/JL 
OFWL 
MNSJ 
MISC 
rv1E:v1s 
AFIS 
HR'JC 
HRSC 
ORDR 
DCYH 
L_ETR 
NTSV 
OR::.JR 
ORDR 
ANSW 
NOTC 
STIP 
User 
BAXLEY 
BAXLEY 
Hl\RWOOD 
Memorandum In Support Of Defendants 
Lamphiears Motion For Summary Judgment 
Defendants Lamphiears Statement Of 
Uncontested Material Facts 
*************"*FILE #3 
CREA TED")(*~- x****.,..***1f**1f**"** 
Judge 
John P Luster 
John P. Luster 
John P. Luster 
CRUMPACKER First American Title Insurance Company's Expert John P Luster 
Witness Disclosure 
CRUMPACKER 
BAXLEY 
BAXLEY 
BAXLEY 
BAXL_EY 
BUTLER 
BUTLcR 
BUTLER 
BUTLER 
BUTLER 
HUFFMAI\J 
BAXLEY 
BOOTH 
BOOTH 
LEU 
BOOTH 
BOOTH 
Defendant Mercea's Expert Witness Disclosure 
First American Title Insurance Company's Motion 
For Summary Judgment And Notice of Hearing 
on 03/03/10 at 3:00 PM 
John P Luster 
John P. Luster 
First American Title Insurance Company's John P. Luster 
Statement Of Undisputed Material Facts In 
Support Of Motion ror Summary Judgment 
First American Title Insurance Company's John P Luster 
Memorandum In Support Of Motion For Summary 
Judgment 
Affidavit Of Phil E DeAngeli In Support of Motion John P Luster 
For Summary Judgment 
Hearing result for Jury Trial Scheduled held on John P Luster 
05/03/2010 09:00 AM: Hearing Vacated 5 DAY 
JURY TRIAL 
Hearing Scheduled (Jury Trial Scheduled John P. Luster 
09/13,'2010 09:00 AM) 5 DAY JURY TRIAL 
Notice of Hearing 
Uniform Pretrial Order 
John P. L_uster 
John P. Luster 
Hearing result for Motion for Summary Judgment John P. Luster 
held on 02/04/2010 03:00 PM: District Court 
Hearing Held 
Court Reporter: ANNE MCMANUS 
I\Jumber of Transcript Pages for this hearing 
estimated: LESS THAN 300 PAGES set by Ed 
Anson + motn to amend complaint - MSJ 
GRANTED IN PART/ DENIED IN PART; 
MOTION TO AMEND COMPLAINT GRANTED 
Letter - Sue Lamphiear John P Luster 
Notice Of Service John P. Luster 
Order granting motion for enlargement John P. Luster 
Order granting motion for leave to file amended John P Luster 
complaint 
Reply In Support Of Defendants Lemphiears John P Luster 
Motion For Summary Judgment 
Notice to vacate hearing John P. Luster 
Stipulation for entry of Judgment on the Merits John P Luster 
Date: 12121 /201 G 
T;rne: ·12:50 !='M 
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Fir icial District Court - Kootenai Count 
ROA Report 
Case: CV-2009-0000992 Curreri Judge John P. Luster 
Diana James vs. Cornelius Mercea, etal. 
User: LEU 
Diana James vs r:ornelius Mercea, Patricia l\~ercea, Joe A Lamphiear, Susan M Lamphiear, Fi~st l@erican Title 
l11surance Comp::,·,/ 
Date 
3/2/2010 
3.3/2010 
3/8/2010 
3,10/2010 
3/12/2010 
3/'17/2010 
3/'18/2010 
3/29/2010 
CVDI 
rv1OTN 
DC.'-!H 
fv11SC 
OBJT 
cvo: 
HR3C 
PLWL 
NTSV 
AMCO 
SUrvll 
fv1OTN 
MISC 
fviE 1viO 
User 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
SREED 
COCHRAN 
BOOTH 
BOOTH 
SOOTH 
Judge 
Judgment On The Merits (Pl and First American John P. Luster 
Title Insurance Co only) 
Civil Disposition entered for: First American Title John P Luster 
Insurance Company, Defendant; James, Di::Jna. 
Plaintiff. Filing date: 3/2/2010 
Plaintiffs motion to dismiss defendants Lamphiear John P. Luster 
Hearing result for Motion for Summary Judgment John P Luster 
held on 03/03/2010 03:00 PM: District Court 
Hearing Held - under 100 pages 
Court Reporter: Anne MacManus 
Number of Transcript Pages for this hearing 
estimated: + SJ SET BY LAMPHIEAR - under 
100 pages 
Objection of Plaintiff to order dismissing John P. Luster 
defendants Joe A. Lamphiear and Susan M. 
Lamphiear from this action 
Objection to Plaintiff to Order Dismissing 
Defendants Joe A. Lamphier and Susan M. 
Lamphier from this Action 
John P. Luster 
Reply to Plaintiffs Objection io Order Dismissing Jon;1 P Luster 
Defendents Joe A Lamphiear and Susan M 
Lamphiear from this Action 
Order Dismissing defendants Joe A. Lampr1iear Joh,, ~.l Luster 
and Susan rv1. Lamphiear from this action 
Civil Disposition entered for: Lamphiear, Joe ,A., Jo:--in P Luster 
Defendant; Lamphiear, Susan M, Defendant; 
James, Diana, Plaintiff. Filing date: 3/'12/2010 
Hearing Scheduled (Motio11 for Summary John P Luster 
Judgment 05/20/2010 03:00 PM) set by 
defendant Lamphear 
CRUMPACKER Plaintiff's Expert Vvitness Disclosure 
CRUMPACKER Notice Of Service 
John ,P. Luster 
John P Luster 
SREED 
SREED 
HUFFM.A.N 
HUFFMAN 
HUFFrv1AN 
Amended Complaint and Demand for Jury Trial John P. Luster 
Filed 
ANOTHER Sur:1mons Issued Joh11 P. Luster 
Defendan!s Lamphiears Motion for Summary John P Luster 
Judgment to Dismiss Crossc:aim by Defendants 
Mer·ceas & r\Jotice of Hearing 
Defendants Lamphiears Statement of John P. Luster 
Uncontested Material Facts on Crossclaim by 
Defendants Merceas 
Memorandum in Support of Defendants 
Lamphiears Motion for Summary Judgment to 
Dismiss Crossclaim by De~endants Merceas 
John P. Luster 
Date: 12/21/2010 
Tirne: 12:50 PM 
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rir icial District Court - Kootenai Coun 
ROA Report 
Case CV-2009-0000992 Current Judge: John P. Luster 
Diana James vs. Cornelius Mercea, etal. 
User: LEU 
Diana Jarnes vs Cornelius lv1ercea, Patricia Mercea. Joe A Lamphiear. Susan M Lamphiear, First American Title 
lnsu ranee Companv 
Date 
3/29/2010 
4i5/2010 
4/19/2010 
4/20/2010 
4.21/20'!0 
4/22/2010 
4/26/2010 
4/30/2010 
5/4/2010 
5. 512010 
5/10/2010 
5/11/2010 
5/17/2010 
5/'19/2010 
Cede 
AFFD 
FILE 
OPOR 
PL \'/L 
AFFJ 
fv1Elvl0 
MOH~ 
rvlOTN 
HRSC 
r,;~;TH 
NOHG 
MISC 
MEMO 
FILE 
f·v1E:,~O 
ANSW 
OBJT 
NOHG 
M l'.:,C 
Hr;VC 
User 
HUFFMAr\J 
HUFFMAr\J 
BOOTH 
BAXLEY 
HUFFMAN 
HUFFMAN 
HUFFMAN 
HU FFM.A,N 
BOOTH 
SHEDLOCK 
CRUMPACKER 
COCHRAr\J 
CRUMPACKER 
LISONBEE 
HARWOOD 
HARWOOD 
SREED 
CRUMPACKER 
HARWOOD 
BOOTH 
BOOTH 
Judge 
Joint Affidavit of Joe Lamphiear & Susan John P Luster 
Lamphiear in Support of Motion for Summary 
Judgment to Dismiss Crossclaim by Defendants 
Mercea 
New File ***'*****U** 4 John P Luster 
*** *.,..* *1<* * *** ""**""' ** ******"" ****** Created 
Order re: IVlercea's motion for summary judgment John P Luster 
Plaintiff's Supplemental Expert Witness John P Luster 
Disclosu;·e 
Affidavit ofJohn P Whelan in Support of Plaintiff's John P Luster 
Motion for Reconsideration/To Amend Order Re 
Mercea's Motion for Summary Judgment 
Memorandum in Support of Plaintiffs' Motion for John P. Luster 
Reconsideration/To Amend Order Re Marcea's 
Motion for Summary Judgment 
Merceas' Motion for Reconsideration & Notice of John P Luster 
Hearing 
Motion for Reconsideration/To Amend Order Re John P Luster 
Mercea's Motion for Summary Judgment 
Hearing Scheduled (Motion to Reconsider Johfl? Luster 
05/25/2010 03:00 PM) 
f\Jot1c::e Of Hearing Jahr: P. Luster 
Merceas Amended Notice Of Hearing John P. Luster 
Rep!y in Support of Defendants Lamphiears John P. Luster 
Motion for Summary Judgment on Crossclaim by 
Defendants fvlercea 
Defendants Mercea's Men1orandum in Support of John P Luster 
rv1otion for Reconsideration 
*********.,..**FILE 5 CREATED**~·****1.1:***********T John P. Luster 
Mercea's Memorandum In Opposition To John P. Luster 
Lamphiear's Motion For Summary Judgment 
Answer To Amended Complaint And Crossclaim John P. Luster 
Of Defendants Mercea 
Objection and Reply to Amended Crossclaim by John P. Luster 
Defendants Mercea Crossclaim on Crosslaimants 
Merceas 
Notice Of Hearing John P. Luster 
Response To Plaintiff's Motion For John P. Luster 
Reco11sideration 
Hearing result for Motion for Summary Judgment John P. Luster 
held on 05/20/2010 83:00 PM: Hearing Vacated 
set by defendant Lamphear 
Notice of Hearing John P. Luster 
Date: 12/21/20:C: 
Tin1e: 12:50 Pfvl 
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icial District Court - Kootenai Coun 
ROA Report 
Case: C\/-2009-0000992 Current Judge: John P. Luster 
Diana James vs. Cornelius Mercea, etal. 
User: LEU 
Diana James 1.·s C,Jmelius ~,-1ercea, Patricia Mercea, Joe A Lamphiear, Susan M Lamphiear. First American Title 
I:: s u ranee Con1 1jc1'1/ 
Date CC)Clt~ 
-----
Si:?5/2010 OC:~H 
6121 /2010 
6/25/2010 
7/6/2010 
7/8/2010 MISC 
7/9/2010 JDfviT 
JOfv1T 
C'JDI 
CVDI 
7/15/2010 ~RSC 
7/20/2010 AFFD 
AfTD 
r'v1Efv10 
iv1[:v10 
1,10TN 
User 
SUTLER 
LISO~JBEE 
LISONBEE 
BOOTH 
Judge 
Hearing result for Motion to Reconsider held on Joh,1 P. Luster 
05/25/2010 03:00 Pfvl. District Court Hearing Hel 
Court Reporter: ANNE MCMANUS 
Number of Transcript Pages for this hearing 
estimated: Whelan + Witherspoon Kelly for 
Mercea and Lamphiear - LESS THAN 200 
PAGES 
Notice Of Appearance: Douglas S. Marfice For John P. Luster 
First American Title Company 
Filing: 11 - Initial Appearance by persons other John P. Luster 
than the plaintiff or petitioner Paid by: Marfice, 
Douglas S. (attorney for First American Title 
Insurance Company) Receipt number: 0027258 
Dated: 6/2"1/2010 Amount: $58.00 (Check) For: 
First America11 Title insurance Company 
(defendant) 
Decision On Motion for Summary Judgment 
(Reconsideration) 
John P. Luster 
CRUMPACKER Affidavit & Memora11dum of Costs & Attorneys 
Fees 
John P. Luster 
CL!E:VcLAND 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
SREED 
SREED 
SREED 
SREEO 
SREED 
Defendant First America11 Title Company, lnc.s John P Luster 
Answer to Plaintiffs Amended complaint & 
Demand for Jury Trial 
Judgment dismissing crossclaimts Merceas John P Luster 
Crossclaim complaint as against 
Crossdefendants Lar-:1phiears 
Final judgment dismissing plaintiffs complaint as John P. Luster 
against defendants Mercea 
Civil Disposition entered for: fv1ercea, Cornelius, John P. Luster 
Defendant; Mercea, Patricia, Defendant; James, 
Diana, Plaintiff. Filing date: 7/9/2010 
Civil Disposition entered for: La;11phiear, Joe A, John P. Luster 
Defendant; Lamphiear, Susan M, Defendant; 
Mercea, Corne:ius, Defendant: Mercea, Patricia, 
Defendant. Filing da~e: 7/9/2010 
Hearing Scheduled (Motion to Reconsider John P. l...uster 
08/19/2010 03:00 PM) 
Affidavit of Jo~n P. Whelan in Support of John P Luster 
Plaintiff's Objections to Memorandum of Costs 
and Attorney Fees and Motion to Disa:low Costs 
Affidc1vit of Diana James in Support of Plaintiff's John P. Luster 
Motion to Vacate Judgrnent/Reconside1·ation 
Memorandum in Support of Plaintiffs' Motion to John P Luster 
Vacate Judgment/Reconsideration 
Memorandum in Support of Plaintiff's Objections Joll11 P. Luster 
to Memorandum of Costs and Attorney Fees and 
Motion to Disallow Costs 
Motion to Disallow Costs and Attorney Fees John P Luster 
Date: 12/21/201 C 
T1rne: 12 50 PM 
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rir ·!icial District Court - Kootenai Coun 
ROA Repo~t 
Case: CV-2C09-0000992 Current Judge John P. Luster 
Diana James vs. Cornelius Mercea, etal. 
User: LE.U 
Diana James vs Cornelius Mercea, Patricia Mercea, Joe A Lamphiear. Susan M Lamphiear, First American Title 
lr'.surance Corn~;·,,:w 
Date 
7/20/2010 
8/5/2010 
8;6/2010 
8.''l 0/2010 
8/19/2010 
8/31/2010 
9/7/2010 
9/10/2010 
9.'15/2010 
10/7/2010 
r,iC"N 
AFFJ 
MISC 
N'FD 
DC:--IH 
ORDR 
H~NC 
HRSC 
ORDR 
JDf\H 
ST/\T 
CVDI 
BNDC 
User Judge 
SREEO Motion to Vacate Judgment/Reconsideration John P Luster 
SREED Notice Of Hearing John P. Luster 
CRUMPACKER Motion to Determine Attor;ieys Fees & Costs & John P Luster 
Notice of Hearing 
CRUMPACKER Affidavit of Edward J Anson re: Attorney Fees John P. Luster 
BAXLEY Response To Plaintiff's Motion To Vacate John P. Luster 
BAXLEY 
LISON3EE 
BUTLER 
BOOTH 
CLEVELA~ID 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
BOOTH 
RICKARD 
Judgment/ Reconsideration 
Second Joint Affidavit Of Cornelius Mercea and John P Luster 
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Joe and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN 
AND FOR THE COUNTY OF KOOTENAI 
Diana James, 
Plaintiff, 
vs. 
CORNELIUS 11ERCEA and PATRICIA 
MERCEA, husband and wife, JOE A 
LAMPHIEAR and SUS.AN M LAMPHIEAR 
husband and wife, FIRST ANIERICAN TITLE 
INSURANCE CO. 
Defendants 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife 
Crossclaimants, 
vs. 
JOE A LAMPHIE.t\R and SUSAN M 
LAMPHIEAR, husband and wife 
Crossdefendants, 
Case No. CV-09-992 
DEFENDANTS LAMPHIEARS STATEMENT 
OF UNCONTESTED MATERIAL FACTS ON 
CROSSCLAIM BY DEFENDANTS MERCEAS 
1 Defenoants Lampbiears Statement of Uncontesteo Facts on crossdaim 
That Defendants Lamp hi ears herewith submit their statement of uncontested material facts: 
1. That Lamphiears purchased Lot 1 and 2 Block 1 Cherry Heights in 2004 (Lamphiears 
Affidavit Exhibit "A") 
2. That Defendants Lamp hi ears built the home that is located on a parcel of real property 
located at: 1111 Crestline Drive, Coeur d'Alene ID. 83814, More particularly described as follows: 
Lot 2 Block 1 Cherry Heights, according to the plat recorded in the office of the 
recorded in the office of the County Recorder in Book "E" of Plats at Page 9, records 
ofKootenai County, Id. 
3. That the above described property consisted of a single-family residence. Access to the 
property was provide by a driveway located upon the above describe property, public right-of-way 
intersected with driveway, on one end and intersected with Crestline Drive on the other end. 
Each within defined boundaries of one another. ( Lamphiears Affidavit Exhibit "E") 
That public right-of-way gives access to the following: 
A) Lot 2 Block 1 Cherry Heights (Plaintiffs Lot) public right-of-way is the primary access to 
driveway upon Lot. 
B) Lot 1 Block 1 Cherry Heights, a undeveloped lot lying to the east of Plaintiffs property, 
public right-of-way is the primary access to driveway upon lot. 
C) Lot 3 has incorporated the public right-of -way to create a circle drive for their property. 
Primary access to home is off of Crestline Drive. 
D) Lot 1 Cherry Heights 1st addition has use of public right-of-way to access the back of their 
lot which has a gated area. Primary access to home is off of Crestline Drive. 
That Lamphiears where required by the City of Coeur d'Alene as a part of the construction of 
2 Defenoants Lam7Jbiears Statement of Uncontesteb Facts 011 crossdaim 
, .... 1 
i •. :") 
3 the homes to pave the public right-of-way as per City of Coeur d'Alene code: 17.44.310 (Paving A) 
and was shown to be in compliance of above code by receiving a (CO) Certificate of occupancy in 
March of 2006.(Lamphiears Affidavit Exhibit "D, E,"). 
4. That during March of 2006 above described home was purchase by Defendant Merceas and 
where conveyed a Warranty Deed from Defendants Lamphiears.(Lamphiears Affidavit Pg.5 Par 4, 
Exhibit "J"). 
5. That in March of 2008 above described home was purchase by Plaintiff and was conveyed 
a Warranty Deed April of 2008 from Defendants Merceas ( Lamp hi ears Affidavit Exhibit "K" ) 
6. That Plaintiff has clear title to above described home regardless of her allegations 
stating otherwise, Plaintiff holds the title free and simple. ( Lamphiears Affidavit Exhibit "K" ) 
7. That attached to Lamp hi ears Affidavit as (Exhibit "A, J, K") Shows the chain of title, as 
1) (Exhibit "A") Conveyed to Lamphiears, Dated August 6, 2004 
2) (Exhibit "J") Lamphiears conveyed to Merceas, Dated March 13, 2006 
3) (Exhibit "K") Merceas conveyed to Diana James, (Plaintiff), Dated April 4, 2008 
8. That there has been no breach of warranty of any title in the above chain of title. 
9. That Lamphiears had no Knowledge of a Diana James (Plaintiff) or of her existence, prior 
to the purchase of Merceas home. 
10. That Lamp hi ears where not a party to the sell of Merceas home to Plaintiff, had any 
3 Defenoants Lampbiears Stateme11t of U-ncontesteo 1~acts on crossdaim 
--4 
4 knowledge of Plaintiff intentions, interest, offers in purchasing Merceas home. Had never knew 
of, met with, spoke with, at the time or anytime Plaintiff was considering the purchase of Merceas 
home. 
(Lamp hi ears Affidavit Pg.6 Par. 3 ).Attached to Memorandum (Diana James Affidavit Exhibit "1" 
Pg.2,Par. 2, 3,). Shows the only sellers as the Merceas. 
11. That Lot 2 Block 1 Cherry Heights at the time Plaintiff was considering purchasing all 
corners of lot had survey stakes, tips of stakes bright pink in color, pink ribbons tied around the tops 
all in plain sight, to touch, see, read, that are present to this day. (Lamphiears Affidavit Exhibit "G, H'') 
12. That attached as Exhibit "H" to Lamp hi ears Affidavit are 6 Photographs which depict the 
following: That yellow crime tape was attached to survey stakes that are there and present to this date 
to show the defined boundaries between the private properties and public right-of-way. Each picture 
has narrations on them as to what each picture is referring to. The pictures clearly show Plaintiffs three 
front comer markers. A driveway within Plaintiffs Lot and the public right-of-way outside Plaintiffs 
lot that connects to Crestline Drive. If pictures are compared to the recored plat in book "E" of Plats at 
page 9 record of Kootenai County, Idaho. The pictures depict the same lay out as shown on plat plan 
(Lamp hi ears Affidavit Exhibit "E, F, G, I") all have a Plat of above recored plat. 
13. That Lamphiears hired Meckel Engineering before the purchase of Lot 1 and 2 Block 1 
Cherry Heights, to do a corner location, monuments were verified to be in the correct position 
(Lamphiear Affidavit Exhibit "F"). 
14. That Plaintiff did not prior to the purchasing Merceas home hire a professional Engineer to 
4 Defen.oants Lampbiears Statement of Un.con.testeo Facts on crosscfaim 
come out and do a comer location. 
15. That Plaintiff did not prior to the purchasing Merceas home hire a professional Engineer to 
come out and do a comer location. 
16. That on March 2nd 20 IO Plaintiff filed a Motion To Dismiss Defendants Lamphiears from 
all claims Plaintiff alleged in her Complaint and demand for Jury Trail.(Attached Hereto as Exhibit "A" 
17. That on March 3rd 2010 Summary Judgment was heard by the Court, Dismissing Lamphiears 
of all claims Plaintiff alleged in her Complaint and demand for Jury Trail. 
18. That on March 8th Order Dismissing Lamphiears was Signed by Ho11orab(e John P. Luster 
TI-IEREBY, Dismissing Lamphiears from this action of all allegation made by Plaintiff against 
Lamphiears in her Complaint and demand for Jury Trail.( Exhibit "3" Memorandum) 
Dated thiscf1~ay of March, 2010 
(Pro Se) 
~---Si'fsl~ (Pro Se) 
5 Defc11oa11ts Lmnpbiears Statemettt of Uttcontesteo Facts or, crossclaim 
CERTIFICATE OF SERVICE 
I certify that on thiscl]T-lifay of March, 2010, I caused a true and correct copy of 
DEFENDANTS LAMPHIEARS STATEMENT OF UNCONTEST MATERIAL FACTS to be 
forwarded with all required charges prepaid, by method(s) indicated below, to the following person(s). 
John P Whelan 
213 N. 4th Street 
Coeur d'Alene, Id. 83814 
Attorney for Pfa;naff 
Edward J Anson 
Witherspoon, Kelly, Davenport & Toole, P.S. 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene Id. 83814-2146 
Attorneys for oefenoants Mercea 
_ UY, Mail, Postage Paid 
_vfiand Delivered 
__ Overnight Mail 
E-Mail 
_ ~- Mail, Pos.tage Paid 
~and Delivered 
__ Overnight Mail 
E-Mail 
Fax 
i 
,' 
e 
EXHIBIT A 
Plaintiffs Motion To Dismiss 
Defendants Lamphiear 
EXHIBIT A EXHIBIT A EXHIBIT A 
u:.o;u~/:LUlO l (:118 FAX 881122110 ., JUDGE LLJ!;;TER 14)001/003 
' 
JOHN P. WHEL-i\N, P.C, 
21 3 N. 4 th Street 
Coeur d' Alene. ID 83 814 
Tele.: (208) 664-5891 
Fax: (208) 664-2240 
ISB# 6083 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, JN AND FOR THE COUNTY OF KOO'TENAl 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wifE, FIRST 
AMERICAN TITLE INSURANCE CO., 
Defendants. 
CASE NO. CV~09-992 
PLAINTIFF'S MOTION TO 
DISMISS DE FEN DAN TS 
LAMPHIEAR 
Hearing Date: March 4, 201 0 
"Time: 3:00 p.m. 
Judge: John P. Luster 
COMES NOW, the Plaintiff, Diana James, by and through her attorney of 
record, John P. Whelan, and moves this Court pursuant to I.R..C.P. 41 (a)(2) 'CO 
dismiss Defendants Joe A. Lamphiear and Susan M. Lamphiear from the pending 
action. This motion is made on the grounds that Defendants Lamphiear have 
filed a motion for summary judgment without stating the grounds for the 
motion. Upon review of the motion, and in light of the cross-claim by 
PLAINTIFF'S MOTJON TO DISMISS DEFENDANTS LAMPHIEAR- 1 
Received Mar-02-10 06:14rm From-5642240 io-JUDGE LUSTER 
Defendants Mercea against the Defendants Lamphiear, Plaintiff believes that it 
would be in the interests of justice to dismiss Plaintiff's claim against the 
Lamphiears. 
Plaintiff has filed no opposition to the motion for summary judgment of 
the Lamphiears. 
Plaintiff requests oral argument on this motion. 
/J /Ill,~ 
DATED this vk-62 day of F2bFw..i,ry, 201 0. 
JOHN P.. WHELAN, P.C. 
PLAINTIFF'S MOTION TO DISMISS DEFENDANTS LAMPHIEAR- 2 
Racslvsd Mar-DZ-ID D6:14pm F rom-661i22LD To-J LIDGE LUSTER Page 02 
ae:J UU.:S/UU.:l 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2- day of March, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, 10 83814 
( ) U.S. Mail, Postage Prepaid 
· ( ) Hand Delivered 
( ) Overnight Mail 
(~acsimile to: 667-8470 
Lynette M. Davis 
John K. Olson 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701- l 6 l 7 
( ) U.S. Mail, Pos;tage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( efacsimile to: (208) 954-5248 
Joe Lamphiear and Susan Lamphiear 
l 021 Crestline Drive 
Coeur d'Alene, ID 83814 (v1L/.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
Received Mar-02-10 06:l4pm From-6842240 To-jUDGE LUSTER 
2 
3 Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
4 
s 
6 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83 814-2146 
Telephone: (208) 667-4000 
7 
Facsimile: (208) 667-8470 
g 
Attorneys for Defendants 
9 Cornelius Mercea and Pairicia Mercea 
10 
IN TI-IE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
11 
12 OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
13 
14 
IS 
16 
DfANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
17 MER CEA, husband and wife, JOE A. 
18 LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
19 CO., 
20 Defendants, 
21 
CORNELIUS MERCEA and PATRICIA 
22 MERCEA, husband and wife, 
23 CrosscJaimants, 
24 vs. 
25 JOE A LAMPHIEAR and SUSAN M, 
26 LAMPHIEAR, husband and wife, 
27 Crossdefendants. 
28 
NO, CV-09-992 
ORDER RE MERCEA'S MOTION 
FOR SUMMARY JUDGMENT 
OR.DER RE MERCEA'S MOTION FOR SUMMARY JUDGME,NT: Page·! 
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This rnaner came on for hearing in open Court 011 the 41.h day of February, 2010, upon 
Defendants Cornelius and Patricia Mercea's Motion for Summary Judgment. 11,e Plai11tiff, 
Diana James, was represented by John P. Whelan. Defendants Cornelius and Patricia Mercea 
were represented by Edward J. Anson. Defendants Joe A. Lamphiear and Susan M. Lamphiear 
represented U1emselves. Defendant First American Title Insurance Company was represented 
by John K. Olsen. 
Ha.ving reviewed the records and fi.Jes here.in, and having heard and considered the 
argument of Counsel and Partic:s this Coun hereby Orders, Adjudges, and Decrees as follows: 
Finding11 of Fa.£! 
I. The Pl a.inti ff p\.trchased from Defendants Merceas a, parcel of rcaJ property 
l.ocated at 11 t 1 Crestline Drive, Coeur d'Alene, Idaho more particularly described as follows: 
2, 
Lot 2, Block 1, CHERRY HEIGHTS, according to the plat 
recorded in the office of the County Recorde.r in Book "E" of 
Plats at Page 9, records of Kootenai County, ID. 
That the above described property consisted of a single family residence. Access 
to the properry was provided by a driveway ]ocated upon the property thar intersected with a 
public easement that ran in a northerly direction and connected to Crestline Drive. The public 
easemem provides additionaJ access to Lot 3, which lies to the north of Lot 2, Lot I, which li.es 
to the south of Lot 2, a11d that property located across the easement from the subject property. 
At the tim.e that the Mcrceas purchased the property, and at the tirne that the Merceas sold the 
property, use of the public easement by those adjoining properties was obvious. On the property 
located across the pubHc easement from Lot 2 was a fenced area containing two sheds and two 
gates providing access to the public easemem. 
ORDER RE MERCEA'S MOTION FOR SUMMARY JUDGMENT: Pas•-'.i 
K:lwllc'>cslcdamsin\5670410001 \C0007289 .DOC f""!; 
ll 
I i 
2 
3 
5 
3. TI1a! neither of the .Merceas nor their real estate agent ever made any 
representation to the Plaintiff as to the location of the driveway upon the subject property and 
the location of the public easement that connects to the driveway. 
4. That prior to entering into an agreement to purchase rhe property, the Plaintiff 
6 inspected the property on one or more occasions. 
7 
8 
9 
10 
ll 
12 
13 
14 
15 
16 
5. That an inspection of the subject real property would reveal that the property 
effectively had no front yard. An inspection would further reveal that the public easement was 
being used by three other parties. 
6. That in connection with the sa.le of the property the Defendants Merceas caused 
a Seller's Property Disclosure :form to be del.ivered to the Plaintiff. That the Plaintiff failed to 
give written not.ice of rescission to the Defendant Merceas within three business days from 
receiving the Property Disclosure form. 
7. That the Plaintiff purchased Lot 2 of a certal.i subdivision and she obtained Lot 2 
17 of that certain subdivision according to the recorded plot thereof. 
18 
[9 
20 
21 
22 
23 
24 
2S 
26 
27 
28 
8. There is no evidence that the Defendant Merceas had knowledge that the 
PJaintiff enr.ered into the Purchase Agreement for the subject real prope11y under a mistaken 
understa_11di.ng as to the nature aud extent of the private driveway running to the public 
easement which in tum runs to a public street. 
9. The recorded plat pertaining to the subject real property gives notice of the 
public easement Jlne to the east of the subject property. 
Conclusions of Low 
1. That the PJajmiff has cl.ear title to the real property that she purchased from the 
Merceas. TI.1at there exists no defect in her title to the real property. 
ORDER RE MERCE.A'S MOTION FOR SUMMARY JUDGMEN'I': PRgc-3 
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2. That there are no encroachments upon the real property that Plaintiff purchased 
from the Merceas. 
3. TI1at the recorded plat pertaining to the subject real property gives constrnctive 
notice to all purchasers of its co11tents pursuant to Idaho Code § 55-811. 
4. That the Merceas have committed no violation of the Idaho Property Condition 
Disclosure Act as set forth in Idaho Code§ 55-2501. 
5. That rescission is not a remedy available to the Plaintiff. 
6. That the Defendants Merceas have committed no actual fraud. 
7. That a contested issue of material fact exists as to whether or not the Merceas 
were under a duty to disclose to Plainti.ff that what appeared \'O her to be her driveway was in 
fa.ct predominately a public easement. 
Conclusion 
On the basis of the forego.ing tl1e Defendant Merceas Motion for Summary Judgment 
dismissing the claims of Plaintiff is hereby grai1ted as to aH causes of action other than that 
claim of Plaintiff for constructive fraud in the nondisclosure of the ststus of the driveway and 
the public easement. 
f· l------
Dated this l.5 day of March, 20 l 0. 
b ,,__e __ /T~~-,_,,, 1 ,_d~t=::. 
John P. Luster 
District Judge 
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I , 
1 cenify that on this tbe_5L aay of~, 20 IO, I caused a true and correct copy of the 
ORDER RE MERCEA'S MOTION FOR SUMMARY JUDGMENT to be forwarded, with all 
required charges prepaid, by the method(s) indicated beJo\\\ to the folJowing person(s): 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 40\ Street 
Coeur d'Alene, Idaho 83814 
Counsel for Pfa;nziff 
Joe and Sue Lamphiear 
1021 Crest1ine Drive 
Coeur d'A1cnc::, Idaho 83814 
Pro Se 
JohnK. 01son 
Hawley Troxell 
877 W Main Street. Suite l 000 
P.O. Box 1617 
Boise. Idaho 83701-1617 
Counsel for First American Title, Co. 
Edward J. Anson 
Witherspoon Kelley 
D U.S. Mail 
0 Hand DeJjvered 
D Overnight Mail @ Facsimile: (208) 664-2240 
( 
_[J U.S. Mail 
· 0 I-land Delivered 
D Overnight Mai1 
D Facsimile: 
0 U.S.Mail 
0 Hand Delivered 
0 Overnight Mail 
fa1Facsimile: (208) 954-5248 
D 
D 
By Hand Delivery 
By U.S. Mail 
By Overnight Mail 608 Northwest Blvd., Suite 300 
Coeur d'Alene. Idaho 83814 ~ By Facsimile: (208) 667-8470 Counsel for Cornelius and Parricia Mercea 
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~ JOHN P. WHELAN, P.C. 
21 3 N. 4th Street 
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Coeur d' Alene, ID 83814 
Tele.: (208) 664-5891 
Fax: (208) 664-2240 
ISB# 6083 
CLERK DISTRICT COURT 
Di;p~Uoµ~ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife1 FIRST 
AMERICAN TITLE INSURANCE CO,, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
CASE NO. CV-09-992 
AFFIDAVIT OF JOHN P. WHELAN 
IN SUPPORT OF PLAINTIFF'S 
MOTION FOR 
RECONSIDERATION/TO AMEND 
ORDER RE MERCEA'S MOTION 
FOR SUMMARY JUDGMENT 
John P. Whelan, being first duly sworn deposes and says: 
AFFIDAVIT OF JOHN P. WHELAN IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION/TO 
AMEND ORDER RE MERCEA'S MOTION FOR SUMMARY JUDGMENT- l 
1. I am the attorney for the Plaintiff, Diana James, in this action, I have 
personal knowledge of the following facts and could competently testify, 
2. The Defendants Mercea filed a motion for summary judgment on 
December 11, 2009. An opposition to the motion was filed by Plaintiff. The 
motion for summary judgment was heard by the Court on February 4, 2010. 
The Court denied Defendants motion for summary judgment and ordered 
Defendants' counsel to prepare an order. An order was apparently prepared 
nearly sixty days later and submitted to the Court. No copy of the proposed 
order was served on my office. I first saw the proposed order only after the 
order had been signed by the Court and filed, 
3. The order is not an accurate recital of what the Court found at the 
hearing. My client requests that the Court vacate, amend and reconsider the 
order and enter an order specifying only that Defendants motion for summary 
judgment is denied. 
DATED this J.i_ day of April, 201 O. 
AFFIDAVIT OF JOHN P. WHELAN IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONStDERATION/TO 
AMEND ORDER RE MERCEA'S MOTION FOR SUMMARY JUDGMENT- 2 
Subscribed and sworn before me this -19- day of April, 2010. 
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AFFIDAVIT OF JOHN P. WHELAN IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION/TO 
AMEND ORDER RE MERCEA'S MOTION FOR SUMMARY JUDGMENT- 3 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the .li__ day of April, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814 
) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(l')Facsimile to: 667-8470 
Joe Lamphiear and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, ID 83814 
(~. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
}ss q(J'b 
JOHN P. WHELAN, P.C. 
21 3 N. 4th Street 
ID 19 PM 2: 39 
Coeur d'Alene, ID 83814 
Tele.: (208) 664-5891 
Fax: (208)664-2240 
ISB# 6083 
CLERK DISTRICT COURT 
~·t~ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, FIRST 
AMERICAN TITLE INSURANCE CO., 
Defendants. 
CASE NO. CV-09-992 
MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
RECONSIDERATION/TO AMEND 
ORDER RE MERCEA'S MOTION 
FOR SUMMARY JUDGMENT 
Hearing Date: 
Time: 
Judge: John P. Luster 
Plaintiff, Diana James, submits the following memorandum in support of 
Plaintiff's motion for reconsideration/to amend order re Mercea's motion for 
summary judgment: 
MEMORANDUM IN SUPPORT OF PlAINTIFFS' MOTION FOR RECONSIDERATION/TO AMEND ORDER 
RE MERCEA'S MOTION FOR SUMMARY JUDGMENT- 1 
STATEMENT OF CASE 
Defendants, Cornelius Mercea and Patricia Mercea, flied their motion for 
summary judgment on December 11, 2009. The motion was very non-specific 
as to what the Defendants were attempting to establish by way of their motion 
for summary judgment. Some further detail was provided in Defendants' "reply" 
brief. At the hearing on the motion, the Court made comments about some of 
the issues germane to the case, including the remedies provided by I.C. 5 5-
2501 et seq. However, the Court denied Defendants Mercea summary judgment 
on the issue of whether or not Defendants had a duty to disclose relevant facts 
about the "public right of way" at issue in the case. 
Defendants apparently submitted a proposed order to the Court nearly 
sixty (60) days after the hearing. Plaintiff's counsel was not supplied a copy of 
the proposed order. Plaintiff's counsel first saw the proposed order only after 
the Court had signed and filed the order. The order is objectionable because it 
includes "findings of fact" and "conclusions of law11 outside of the findings made 
by the Court. Including particularly the "conclusion'' that the remedy of 
rescission is not available to the Plaintiff. 
WHAT PLAINTIFF SEEKS 
By virtue of this motion, Plaintiff requests the Court to vacate, amend and 
modify the order signed and filed on April 5, 2010 in the instant action by 
striking the findings and conclusions in favor of a simple denial of summary 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION FOR RECONSIDERATION/TO AMEND ORDER 
RE MERCEA'S MOTION FOR SUMMARY JUDGMENT- 2 
oftly 
judgment on the one andtlground asserted in support of the Defendants' Motion 
for Summary Judgment-the complaint failed to state a cause of action (No other 
ground was asserted in support of Defendants' motion). 
DATED this a day of April, 2010. 
JOHN P. WHELAN, P.C. 
hn P. Whelan 
Attorney for Plaintiff 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION FOR RECONSIDERATION/TO AMEND ORDER 
RE MERCEA'S MOTION FOR SUMMARY JUDGMENT- 3 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the j.1_ day of April, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83 814 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) 9-vernight Mail 
(\/) Facsimile to: 667-84 70 
Joe Lamphiear and Susan Lamphiear 
1 021 Crestline Drive 
Coeur d'Alene, ID 83 814 
( ~ail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
2 
3 Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
4 
'The Spokesman Review Building 
s 608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
6 TeJephone: (208) 667-4000 
7 
Facsimile; (208) 667-8470 
B Atrorneys far Defendants 
9 Cornelius Mercea and Patricia Mercea 
10 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
II 
12 
13 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
14 
IS Plaintiff, 
vs. 
16 
CORNELIUS MERCEA and PATRICIA 
)7 MERCEA, husband and wife, JOE A. 
1 s LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and v.~fe, FIRST AMERICAN TITLE 
19 co., 
20 
21 
Defendants. 
CORNELIUS MERCEA and PATRICIA 
22 MERCEA, husband and wife, 
23 Crossclaimants, 
24 vs. 
25 JOE A. LAMPHIEAR and SUSAN M. 
26 LAMPHIEAR, husband and wife, 
27 
28 
Crossdefendants. 
NO. CV-09-992 
MERCEAS' MOTION FOR 
RECONSIDERATION AND 
NOTICE OF HEARING 
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COMES NOW, the Defendants Cornelius and Patri.cia Mercea, by and through their 
attorney of record, Edward J. Anson of Witherspoon Kelley, and pursuant to I.R.C.P. 
11 (a)(2)(B) respectfuJly moves this Court for reconsideration of that portion of the Court's 
Order re Merceas' Motion for Summary Judgment entered on April 5, 2010 which stated: 
7. That a contested issue of material fact exists os to whether 
or not the Merceas were under a duty to discl.ose to Plaintiff that 
what appeared to her to be her driveway was in fact predominately 
a public easement. 
This motion is made on the groiu1d and on the basis that the issue of whether or not the 
Merceas were under a duty to disclose is a question of .law and not an issue of fact. The 
Merceas thus respectfully submit that as a matter of law they were under no duty to disclose, 
and that as such Defendant Merceas' Motion for Su.m.mary Judgment shou.ld have been granted 
in its entirety and by thjs motion the Merceas respectfully request this Court to do so. 
Pursuant to l.R.C.P. 7(b)(3)(C) the Defendant Merceas give notice of their intention. to 
file e Brief in support of this motion within 14 days and further give notice of their intention to 
18 present oral argument at the hearing upon this motion. 
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DATED this d of April, 2010. 
-Edw~. Anson" 
)»ITHERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coel.lT d'Alene, Idaho 83814-2146 
Attorneys/or thf! Defendants Mercea 
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NOTICE OF HEAR1NO 
YOU ARE HEREBY NOTIFIED Llutt a hearing on Defendant Merceas1 Motion for 
Reconsideration will be held at the Kootenai County Court House, Coeur d'Alene, Idaho, on the 
20°1 day of May, 2010, at the ho1.1f of 3 :00 p.m. before Honorable John P. Luster at the Kootenai 
County Courthouse located at 324 W. Garden Avenue. Coeur d'Alene, Idal10, er as soon 
thereafter as counsel may be heard at which time said motion will be considered. 
DA TED this4 day of April, 2010. 
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CERTIFICATE OF SERVICE 
I certi~ th .. at on this _the ~"tlay of ~pril, 2010,_ I caused a trne and c,orrect cop~ o. 
Mercea.5' Mouon ror Recon.s1derat1on and Notice of Hearmg to be forwarded, wtth all requne 
charges prepaid, by the method(s) indicated bel.ow, to the following person(s): 
John P. Whelan, P.C. 
Anomey at Law 
213 N. 4lh Street 
Coeur d'Ale.ne, Idaho 83 814 
Cmmsel for Plaintiff 
Joe and Sue Lamphiear 
l 021 Crest] ine Drive 
Coeur d'Alene, Idaho 83 814 
Pro Se 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
~ Facsimile: (20&) 664-2240 
[gJ U.S. Mail 
D I-land Delivered 
D Overnight Mail 
D Facsjmile: 
ilriai,iarie Belt 
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K:\wclocs\coamain\56704\DOO I \C00089 l 7. DOC 7 
.... B 
JOHN P. WHELAN, P.C. 
213 N. 4th Street 
Coeur d' Alene, ID 83 814 
Tele.: (208) 664-5891 
Fax: (208) 664-2240 
ISB# 6083 
DISTRICT COURT 
.DE~9UiA/4, 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE 
A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
FIRST AMERICAN TITLE 
INSURANCE CO., 
Defendants. 
CASE NO. CV-09-992 
MOTION FOR 
RECONSIDERATION /TO AM END 
ORDER RE MERCEA'S MOTION FOR 
SUMMARY JUDGMENT 
Hearing Date: 
Time: 
Judge: John P. Luster 
COMES NOW, the Plaintiff, Diana James, by and through her attorney of 
record, John P. Whelan, and moves this Court pursuant to I.R.C.P. 11 (a)(2), 52{b) 
and 60(a) to reconsider and amend the order filed by the Court on April 5, 2010 
in accordance with the partial granting of summary judgment to Defendants 
MOTION FOR RECONSIDERATION/TO AMEND OR.DER RE MER.CEA'S MOTION FOR SUMMARY 
JUDGMENT- l 
Mercea. This motion is made on the grounds that Plaintiff was not served a copy 
of the proposed order at the time it was submitted to the Court contrary to 
I.R.C.P. Rule 77(d). This motion is made on the further grounds that the order 
that was submitted to the Court by the moving party {Defendants Mercea) does 
not comply with the Court's pronouncements at the hearing of the motion. 
Specifically, the long list of "findings" were not made at the hearing on 
Defendants' Merceas' motion for summary judgment. In particular, the 
following "findings" and ''conclusions" are objectionable and should be stricken 
from the order filed April 5, 2010: 
1. Paragraph 2, second through fourth sentences; 
2. Paragraph 3; 
3. Paragraph 5; 
4. Paragraph 6; 
5. Paragraph 7; 
6. Paragraph 8; and 
7. Paragraph 9. 
Conclusions of Law contested as objectionable and not found at th ehearing of 
this matter: 
l. Paragraphs 4-6. 
Plaintiff requests oral argument on this motion. 
MOTION FOR RECONSIDERATION/TO AMEND ORDER RE MERCEA'S MOTION FOR SUMMARY 
JUDGMENT- 2 
DATED this { 1-&iday of April, 2010. 
JOHN P. WHELAN, P.C. 
MOTION FOR RECONSIDERATION/TO AMEND ORDER RE MERCEA'S MOTION FOR SUMMARY 
JUDGMENT- 3 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the /~ day of April1 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d 'Alene1 ID 83814 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(~simile to: 667-8470 
Joe Lamphiear and Susan Lamphiear 
l 021 Crestline Drive 
Coeur d'Alene, ID 83814 
(~. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
Joe and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
~LERr~ DISTRICT COWRT 
·-. J !' 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN 
AND FOR THE COUNTY OF KOOTENAI 
Diana James, 
Plaintiff, 
VS. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A 
LAMPHIEAR and SUSAN M LAc1\1PHIEAR 
husband and wife, FIRST AMERICAN TITLE 
INSURANCE CO. 
Defendants 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife 
Crossclaimants, 
vs. 
JOE A LAMPHIEAR and SUSAN M 
LAMPHIEAR, husband and wife 
Cro ssd efendants, 
Case No. CV-09-992 
REPLY IN SUPPORT OF DEFENDANTS 
LAMPHIEARS MOTION FOR SUMMARY 
JUDGMENT ON CROSSCLAIM BY 
DEFENDANTS MERCEA 
------··--·------
Joe Lamphiear and Susan Lamphiear (Pro Se) (henceforth "Lamphiears") herewith submit this 
Reply in Support of Defendants Lamphiears Motion for Summary Judgment on Crossclaim by 
r Repf;9 in support nf Dcf cni)ant.s Lcimpbiean, Motion foY Sun,1maY~ Jui'lgw1ent. on Cros.~cfaim 
2 Defendants Cornelius Mercea and Patricia Mercea (henceforth "Merceas"). 
CIVIL RULE 7.1 MOTION PRACTICE 
As Per Civil Rule 7.1 ( c) Motion Practice, Requirements for Submission - Responding Party 
(Par. 1,2,3): Merceas faifeo to -respono to Lamphiears Motion for Summar~ Juogme-nt o-n 
C-rossclaim1 in the allowed twenty-one (21) days. 
As Per Civil Rule 7.1 ( e) Motion Practice Effects of failure to comply with rules of Motion 
Practice. In the event an adverse party fails any response documents required to be filed under this rule 
in a timely manner, such failure may be deemed to constitute a consent to the sustaining of said 
pleading or the granting of said motion or other application. In addition, the court, upon Motion or its 
own initiative, may impose sanctions in the form ofreasonable expenses incurred, including attorney 
fees, upon the adverse party and/or counsel for failure to comply with this rule. 
Merceas, non reply to Lamphiears Summary Judgment on crossclaim, shows there is no genuine 
evidence to support Merceas Crossclaim against Lamphiears, or is there any contested facts by 
Merceas, regarding the Facts, Findings, Exhibits, Affidavits that support the Motion for Summary 
Judgment on Crossclaim. 
Lamphiears are entitled to be dismissed and granted Summary Judgment on Crossclaim as per 
Civil Rule 7.1 (e) Motion Practice, in THAT Merceas failed to comply with Civil Rule 7.1 (c) Motion 
Practice. 
Therefor Lamphiears move the Court to award Summary Judgment in favor ofLamphiears, 
dismissing all allegation and claims against Lamphiears with Prejudice. 
2. Rep[~ in support of Defenoants Lampbiears Motion for Summar~ Judgment on Crossdaim 
4 
CROSS CLAIM 
Merceas Crossclaim is built upon Plaintiffs alleged allegation against Lamphiears in her 
Complaint and Demand for Jury Trail, all which have been proven to hold no merit dismissing 
Lamphiears of all claims by Plaintiff: by/through: 
1. Plaintiff filed no opposition to Lamphiears Motion for Summary Judgment. 
2. That on March 2nd 2010 Plaintiff filed a Motion To Dismiss Defendants Lamphiears from 
all claims, Plaintiff alleged against Lamphiears in her Complaint and Demand for Jury Trail. 
( Exhibit "N' Statement of Uncontested Material Facts. 
3. That on March 3rd 2010 Summary Judgment was heard by the Court, Dismissing Lamphiears 
of all claims Plaintiff alleged against Lamphiears in her Complaint and Demand for Jury Trail. 
4. That on March 8th Order Dismissing Lamphiears was Signed by Honorable Jobn P. Luster 
THEREBY, Dismissing Lamphiears from this action of all allegation made by Plaintiff against 
Lamphiears in her Complaint and Demand for Jury Trail.( Exhibit "3" Memorandum) 
Neither Plaintiff nor Merceas filed a opposition contesting any Facts, Findings, Exhibits, 
Affidavits that support the Motion for Summary Judgment or Motion for Summary Judgment on 
Crossclaim, Therefor Lamphiears move the Court to dismiss Crossclaim in favor of Lamphiears as a 
matter of Law in this action. 
3 Rep(:9 i11 si,iy1port of Defe11oants Lampbiears Motio11 for SMmmar.'J Juogment on Crosscfaim 
CONCLUSION 
Lamphiears are entitled to Summary Judgment on Crossclaim, Pursuant to Idaho Rule of Civil 
Procedures 56 on the grounds and for the reason that there are no genuine issues of material facts as to 
the causes of action by Merceas against the Lamphiears and the Crossclaim of the Merceas against 
Lamphiears fails to state a claim upon which relief may be granted such that Lamphiears are entitled to 
Summary Judgment dismissing this action and allegation against them as a matter of Law. 
Lamphiears are entitled to be dismissed form this action and granted Summary Judgment on 
Crossclaim as per Civil Rule 7 J ( e) Motion Practice, in THAT Merceas failed to comply with Civil 
Rule 7.1 (c) Motion Practice. 
Lamphiears move the Court to grant Summary Judgment in favor ofLamphiears on Merceas 
Crossclaim as a matter of Law releasing Lamphiears of all claims against them in this action with 
Prejudice. 
Susan Lamphiear 
4 Repf;y, in st1pport of Defenoants Lampbicars Motion for Smnmar~ JMD9ment on Crossdairn 
'1 ' -
,,} 6 
CERTIFICATE OF SERVICE 
I certify that on this ,,:)(_p\day of APRIL, 2010, I caused a true and correct copy of 
REPLY IN SUPPORT OF DEFENDAc~TS LAMPHIEARS MOTION FOR SUMMARY JUDGMENT 
ON CROSSCLATM BY DEFENDANTS 1\1:ERCEA to be forwarded with all required charges prepaid, 
by method(s) indicated below, to the following person(s). 
John P Whelan 
213 N. 4th Street 
Coeur d'Alene, Id. 83814 
AttorneJJ for Pfa;ntiff 
Edward J Anson 
Witherspoon, Kelly, Davenport & Toole, P.S. 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene Id. 83814-2146 
AttorneJJS for oef enoants Mercea 
_ JJ:-5. Mail, Postage Paid 
v' Hand Delivered 
OverniQht Mail 
-- ...., 
E-Mail 
_ l,kS. Mail, Postage Paid 
\ /Hand Delivered 
-.--
-- Overnight Mail 
E-Mail 
Fax 
2 Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
5 
6 
7 
8 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-8470 
Attorneys for Defendants 
Cornelius Mercea and Patricia Mercea 
9 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIA..'N'A. JAMES, 
Plaintiff, 
vs. 
16 CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
11 LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
18 co., 
19 
20 
Defendants. 
CORNELIUS MERCEA and PATRICIA 
21 MERCEA, husband and wife, 
22 
Crossclaimants, 
23 vs. 
24 JOE A. LAMPHIEAR and SUSAN M. 
25 LAMPHIEAR, husband and wife, 
26 Crossdefendants. 
NO. CV-09-992 
DEFENDANTS MERCEA'S 
MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
27 
28 
This Court's Order re Mercca's Motion for Summary Judgment stated in part: 
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7. That a contested issue of material fact exists as to whether 
or not the Merceas were under a duty to disclose to Plaintiff that 
what appeared to her to be her driveway was in fact predominately 
a public easement. 
The Merceas are now asking this Court to reconsider that portion of the Order. 
The existence of a duty is a question of law and is not a question of fact. As a question 
of law, the determination of the existence of a duty must be made by the Court. Turpen v. 
Granieri, 133 Idaho 244, 985 P.2d 669 (1990); Nation v. State, 144 Idaho 177, 158 P.3d 953 
(2007); Boots Ex Rel. Boots v. Winters, 145 Idaho 389, 179 P.3d 352 (App. 2008). Perhaps the 
best explanation of this point is given by Justice HW1tley in his concurring opinion in Toner v. 
Lederle Laboratories, 112 Idaho 328, 732 P.2d 297 (1987): 
[T]he question of "duty" is not for the jury, rather it is a question of law for 
the court to decide. Essentially, the question of the existence of a duty involves a 
legal determination that some relationship exists between the defendant and the 
plaintiff which gives rise to an obligation of conduct toward a particular person in 
the first instance. Duty is a question of whether the defendant is under any 
obligation for the benefit of the particular plaintiff. Whetl1er the interest of the 
plaintiff which has suffered invasion was entitled to legal protection at the hands 
of the defendant is entirely a question of law to be determined by reference to the 
body of statutes, rules, principles and precedents which make up the law; and it 
must be detennined only by the court. The court is required to determine if, 
under the facts of a given case a duty is owed by defendant to plaintiff and, also, 
to determine the scope or extent of that duty ... The existence of 'duty' is a 
question of law. Legal duties are not discoverable facts of nature, but merely 
conclusory expressions that, in cases of a particular type, liability should be 
imposed for damage. at 112 Idaho 348 (citations deleted). 
Similar results were likewise reached in O'Guin v. Bingham County, 142 Idaho 49, 122 
P.3d 308 (2005); and Bramwell v. South Rigby Canal Company, 136 Idaho 648, 39 P.3d 588 
(2001). 
Whether a duty has been breached is a question of fact, but the determination of whether 
or not the duty exists must first be made by the Court. Undersigned counsel is mindful of the 
fact that the offending language in the Order to which the Merccas seek reconsideration was in 
DEFENDANTS MERCEA'S MEMORANDUM IN SUPJ>QRT OF MOTION FOR RECONSIDERATION - 2 
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fact written by him and that at first blush it appears somewhat disingenuous to be asking the 
Court for reconsideration. However, the Court appeared to be articulating the thought that there 
were contested issues of fact which precluded the Court from granting summary judgment upon 
the Plaintiffs constructive fraud claim. Upon closer analysis it appears that there are in fact no 
contested issues of fact, but only a contested issue oflaw. 
A constructive fraud claim arises when there is a duty to disclose. A constructive fraud 
claim has been held to be in essence a breach of a fiduciary duty. McGhee v. McGhee, 82 Idaho 
367, 353 P.2d 760 (1960); Hines v. Hines, 129 Idaho 847, 934 P.2d 20 (1997); and Country 
Cove Development v. May, 143 Idaho 595, 150 P.3d 288 (2006). 
In the real estate sale setting a duty to disclose has been found in three settings: 
(1) If there i~ a fiduciary or other similar relationship of trust and confidence between 
., the two parties; 
(2) In order to prevent a partial statement of the facts from being misleading; or 
(3) If a fact known by one party and not the other is so vital that if the mistake were 
mutual the contract would be voidable, and the party knowing the fact also knows 
that the other does not know it.· Sowards v. Rathbun, 134 Idaho 702, at 707, 8 P.3d 
1245 (2000); andBethlahmy v. Bechtel, 91 Idaho 55,415 P.2d 698 (1966). 
In Sowards the Court found that there was no duty to disclose on the part of a seller of 
real property when the facts were as follows: 
[T]he Sowards have not established the existence of any special 
relationship of this type between Rathbun and Sowards. In particular, the 
Sowards have not proven: (a) the existence of a fiduciary relationship between 
Rathbun and Sowards; (b) that Rathbun made any partial or ambiguous statement 
which, not elaborated upon, would have been misleading; ( c) that Rathbun 
obtained any information subsequently which would have made a previous 
representation untrue or misleading; ( d) that Rathbun, or anyone else, made a 
false representation and that Rathbun knew that Sowards would rely on that 
representation; or ( e) that Rathbun lmew that Sowards was about to enter into the 
transaction under a mistake of fact. at 134 Idaho 707. 
The Sowards facts are exceedingly similar to the facts at hand. 
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Idaho law has established that no fiduciary duty ordinarily arises between parties to an 
arm's length business transaction. Baker Farms v. LDS, Corp., 136 Idaho 922, 42 P.3d 715 
(App. 2002). In Idaho First National Bank v. Bliss Valley Foods, 121 Idaho 266, at 277, 824 
P .2d 841:{1992) the Idaho Supreme Court explained the characteristics of a fiduciary duty as 
follows: · 
A fiduciary relationship imparts a position of peculiar confidence placed by one 
individual in another. A fiduciary is a person with a duty to act primarily for the benefit 
of another. A fiduciary is in a position to have and exercise, and does have and exercise 
influence over another. A fiduciary relationship implies a condition of superiority of 
one of the parties over the other. Generally, in a fiduciary relationship, the property, 
inte~est or authority of the other is placed in the charge of the fiduciary .... (italics and 
emphasis omitted). 
In Bethlahmy v. Bechtel, 91 Idaho 55, 415 P.2d 698 (1966) the Court found the 
existence of a confidential relationship between the builder of a home and the purchaser where 
the defects in the house were hidden and not discoverable by inspection. A similar result was 
reached in G&M Farms v. Funk Irrigation Company, 119 Idaho 514, 808 P.2d 851 (1991) 
where the manufacturer of an irrigation system was under a duty to disclose design defects that 
were not discoverable by the purchaser. Here, however, there were no latent or hidden defects. 
The fact that the public easement provided access to adjoining properties was obvious and in 
plain sight. The recorded plat, to which the Plaintiff had constructive knowledge, gave notice 
of the easement running along the east property line. While a confidential relationship' may be 
imposed ~pon a seiler of real property when the seller is aware of defects that are not 
discoverable by a purchaser, this is not such a case. There is no duty to disclose that which is 
discoverable ot in plain view. See, e.g., Van Camp v. Bradford, 623 N.E. 2d 731 (Ohio 1993); 
Klott v. Associates Real Estate, 322 N.E. 2d 690 (1974). As such, as in Sowards, the Plaintiff 
has failed to establish: 
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1. the existence of any confidential or fiduciary relationship between the Plaintiff 
and the Merceas; 
2. that the Merceas made any partial or ambiguous statement which, not elaborated 
upon,. would have been mis]eading; 
3. that the Merceas obtained any information subsequently which would have made 
any previous representation untrue or misleading; 
4. that the Merceas, or anyone on their behalf, made a false representation and that 
the Merceas knew that the Plaintiff would rely on that representation; and 
5. that the Merceas knew that the Plaintiff was about to enter into the transaction 
under:a mistake of fact. 
The Merceas made absolutely no representation to the Plaintiff of any nature as to the 
location of the driveway upon the subject property and the location of the public easement that 
connects the driveway to the public street. The Plaintiff inspected the property prior to her 
purchase. Regrettably, the Plaintiff made a mistaken asswnption as to the nature and the extent 
of the driveway and the public easement to which the Merceas had no knowledge. 
As a matter of law, no duty of disclosure existed, and it is appropriate for this Court to 
enter summary judgement dismissing all of the Plaintiffs claims, including her claim based 
upon constructive fraud. 
DATED this 30th day of April, 2010. 
The Spokesman Review Building 
608 Northwest Blvd, Suite 300 
Coeur d'Alene, Idaho 83814 
Attorneys for Defendants Mercea 
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3 DEFENDANTS MERCEA'S MEMORANDUM IN SUPPORT OF MOTION FOR 
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John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83814 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
Pro Se 
[;gJ 
D 
D 
D 
U.S. Mail 
Hand Delivered 
Overnight Mail 
Via Fax: (208) 664-2240 
[SJ U.S.Mail 
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D Overnight Mail 
D Facsimile: 
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Cornelius Mercea and Patricia Mercea 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
CO., 
Defendants. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefendants. 
NO. CV-09-992 
MERCEA'S MEMORANDUM IN 
OPPOSITION TO LAMPHIEAR'S 
MOTION FOR SUMMARY 
JUDGMENT 
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The Defendants Mercea submits this Memorandum in Opposition to Lamphiears's 
Motion for Summary Judgment seeking dismissal of the Mercea's Crossclaim. 
This Court previously granted the Plaintiff leave to file an Amended Complaint, which 
the Plaintiff subsequently so filed. The Merceas have now filed their Answer to the Amended 
Complaint, which includes a new crossclaim against Lamphiears. The Amended Complaint 
and the Mercea's Answer to Amended Complaint supersedes the original Complaint and 
Answer. I.R.C.P. 15(a). Thus, the Lamphiears are seeking dismissal of a crossclaim that no 
longer exists and has been superseded by the crossclaim contained in the Mercea's Answer to 
Amended Complaint. 
In addition, Lamphiear has filed a Reply in Support of their Motion for Summary 
Judgment alleging that as Merceas did not respond to the Lamphiear Motion for Summary 
Judgment within twenty-one days it should therefore be granted. In support of that proposition 
the Lamphiears cite Civil Rule 7 .1. That cited rule is not a rule of procedure for the Courts of 
the State of Idaho, but rather is a local rule of procedure for the United States District Court for 
the District ofldaho, which has no force or effect upon this Court. The relevant rule is I.R.C.P. 
5 6( c) which allows the filing of an answering brief fourteen days prior to the date of the 
hearing. Thus, this Memorandum is timely filed. 
The Plaintiff originally commenced this action against Mercea, Lamphiear, and a title 
23 insurance company alleging numerous and various causes of action. Mercea moved for 
24 
25 
26 
27 
28 
summary judgment and received partial summary judgment dismissing all causes of action 
against them except for constructive fraud. Mercea has now moved this Court to reconsider its 
ruling on constructive fraud with a hearing set for May 25, 2010. In their Motion for 
Reconsideration Mercea is arguing that as a matter of law no duty existed that required Mercea 
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to disclose to the Plaintiff that what appeared to her to be a private driveway leading to the 
subject residence was in fact predominately a public right-of-way that led to a shorter private 
driveway which in turn led to the residence. 
Lamphiear's Motion for Summary Judgment in essence is making the same argument 
against the Mercea crossclaim ( either the original or as contained in the Answer to Amended 
Complaint) as the Merceas are making against the currently remaining constructive fraud cause 
of action of Plaintiff as against them. If the Merceas are successful in having all causes of 
action dismissed against them, then as a matter of law the Mercea's crossclaim against 
Lamphiear should likewise be dismissed. However, if the Court does not dismiss the 
constructive fraud claim against the Merceas, the Mercea's constructive fraud claim against 
Lamphiear should likewise not be dismissed because the facts supporting each claim are 
identical with one exception that is in favor of Mercea. The Merceas were merely the seller of 
real property to the Plaintiff. The Lamphiears, however, were not only the seller of the same 
real property to the Merceas, but also acted as the builder of the improvements upon the real 
property which included the construction of the single family residence and the paving of the 
public right-of-way in a manner that made it appear that the public right-of-way was a private 
driveway. As the builder of the improvements, Lamphiear may have been under a greater duty 
to Mercea than Mercea to Plaintiff. 
In a technical sense, the Lamphiear Motion for Summary Judgment is not properly 
before this Court as it is to a crossclaim that no longer exists but has been superseded. 
Disregarding that technicality, if the substance of the Lamphiear motion is to be considered by 
this Court, in the interest of judicial economy and in the interest of avoiding conflicting rulings 
on the same issue, the Lamphiear motion should be considered simuitaneously with the Mercea 
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Motion for Reconsideration on May 25, 2010, and not be heard some five days sooner on May 
20,2010. 
Respectfully submitted this C:y of May, 201~0~-:?'7' 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Attorneys for the Defendants Mercea 
CERTIFICATE OF SERVICE 
I certify that on this the SY l-day of May, 2010, I caused a true and correct copy o 
Answer to Amended Complaint and Crossclaim of Defendants Mercea to be forwarded, with all 
required charges prepaid, by the method(s) indicated below, to the following person(s): 
John P. Whelan, P.C. ~ U.S. Mail 
Attorney at Law D Hand Delivered 
213 N. fh Street D Overnight Mail 
Coeur d'Alene, Idaho 83 814 D Facsimile: (208) 664-2240 
Counsel/or Plaintiff 
Joe and Sue Lamphiear ~ U.S. Mail 
1021 Crestline Drive D Hand Delivered 
Coeur d'Alene, Idaho 83814 D Overnight Mail 
Pro Se D Facsimile: 
_1tric //J1t:n_)t)_,,P/ 
TinaMarie 'Bel 1 
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Cornelius Mercea and Patricia Afercea 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORJ~ELIUS MERCEA and PA TRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
CO., 
Defendants. 
CORNELIUS MERCEA and PA TRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefendants. 
NO. CV-09-992 
ANSWER TO AMENDED 
COMPLAINT AND CROSSCLAIM OF 
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COMES NOW the above named Defendants CORNELIUS MER CEA and PA TRICIA 
MERCEA (hereinafter "Mercea"), by and through their attorney of record Edward J. Anson of 
Witherspoon Kelley, and in answer to the Amended Complaint and as a Crossclaim against 
Defendants JOE A. LAMPHIEAR and SUSAN M. LAMPHIEAR, admits, denies, and alleges 
as follows. The answer to the Plaintiffs Amended Complaint utilizes the paragraph numbering 
of the Amended Complaint, thus the answer to paragraph 1 of the Complaint is numbered 1 and 
does not recite that it is an answer to paragraph 1 of the Amended Complaint. 
ANSWER 
1. Mercea admits that the Plaintiff is an individual but lacks information sufficient to 
form a belief as to the remaining allegations contained in said paragraph and therefore denies the 
remaining allegations. 
2. Admit. 
3. Admit. 
4. 
5. 
6. 
Admit 
Admit. 
Admit. 
7. Mercea admits the ailegations contained in this paragraph with the exception that 
Mercea denies that all interested parties met at the home. 
8. Mercea lacks information sufficient to form a belief as to the allegations contained 
m the first sentence of the paragraph, and therefore denies the same. Mercea admits the 
remaining allegations contained in said paragraph. 
9. Mercea lacks information sufficient to form a belief as to the allegation that 
Plaintiff reviewed and relied upon the content of the disclosure statement in making her decision 
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to go forward with the purchase of the home and therefore denies the same. Mercea admits the 
remaining allegations contained in said paragraph. 
10. Mercea admits that the disclosure form con-ectly recited that there were no 
conditions that may affect the ability of Defendants Mercea to provide clear title to their home. 
Mercea denies each and every remaining allegation contained in said paragraph. 
11. Mercea admits the first two sentences of this paragraph and lacks information 
sufficient to form a belief as to the remaining allegations contained in this paragraph and 
therefore denies the same. 
12. Mercea denies the allegations set forth in this paragraph either generally or on the 
basis that they lack information sufficient to fonn a belief as to those allegations and they are 
therefore denied with the exception of the following facts which Mercea admits. The driveway 
to the subject property runs a short distance from the front of the house and garage to where it 
intersects a public easement. The public easement runs from Crestline Drive to an undeveloped 
lot that at one time was ovvned by Defendants Lamphiear. Mercea lacks information sufficient 
to form a belief as to the current owner of that large undeveloped lot. Mercea admits that the 
subject property does not extend across the public easement and that property located to the east 
of the public easement is part of a different parcel. Mercea affirmatively alleges that the public 
easement provides access to both the subject property, the large undeveloped lot, the property 
located to the east of the easement, and Lot 3, Block l, of the Cherry Heights Subdivision lying 
to the northwest of the subject property. 
13. Mercea denies the allegations contained in this paragraph either as a general 
denial or on a basis that they lack information sufficient to form a belief as to such allegations 
with the exception that Mercea admits that Lamphiear in fact sold the subject property to Mercea 
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and supplied Mercea with a Warranty Deed. Mercea further admits that they sold the subject 
property to Plaintiff. 
14. Except as otherwise admitted in this paragraph, ~,1ercea denies each and every 
allegation contained in this paragraph. Mercea admits that they did not disclose to the Plaintiff 
that the driveway on the subject premises ran to a public easement which in turn runs to 
Crestline Drive. Mercea further admits that they did not disclose to the Plaintiff that the 
property located across the public easement from the subject property was not a portion of the 
subject prope11y. 
15. Deny. Mercea knew that the "open space" as described by Plainttff was not a 
portion of the subject property but Mercea actually thought it was part of the public easement. 
Further, Mercea did not know that the owners of the parcel of real property located across from 
the public easement used either the "open space" or the fenced area beyond the "open space" to 
park automobiles. Mercea knew that such owner utilized the gated and fenced area for storage, 
including the storage of a utility trailer, 
16. 
17. 
Deny. 
Deny. 
18. Deny. 
19. The Plaintiff has furnished to counsel for Mercea a copy of the overhead 
photograph furnished to Plaintiff by First American Title indicating an overlay depicting the 
general location of the lot lines of the subject real property. Mercea admits that it appears that 
the east boundary line of the subject real property is erroneously depicted as being 
approximately 15 feet further east than its accurate location. Mercea denies each and every 
remaining allegation contained in said paragraph. 
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20. Deny. 
21. Mercea admits that the Purchase and Sale Agreement between the Plaintiff and 
Mer(.;ea provides for an award for attorneys' fees to the prevailing party in any litigation in any 
way connected with the Purchase and Sale Agreement. Mercea denies each and every remaining 
allegation contained in said paragraph. 
FIRST AFFIRMATIVE DEFENSE 
I. 
The subject real property is Lot 2, Block 1, Cherry Heights according to the Plat 
recorded in the office of the county recorder in Book "E" of Plats Page 9, records of Kootenai 
County, Idaho. The Plat was filed and recorded on October 20, 1964. A true and correct copy 
of the Plat is attached hereto as Exhibit" l" and by this reference incorporated herein. 
II. 
The Plat clearly depicts the public easement lying to the east of the subject property. 
III. 
The Plat further contains a metes and bounds description of Lot 2 as follows: 
beginning at the section Corner at the junction of 15th Street and 
Harrison Avenue; thence Easterly along the section line between 
sections 7 and 18, T.50N., R.3W. B.M. a distance of 814.0 feet, 
more or less, to a concrete monument on the east side of U.S. 
Highway No. 1 0; thence S. 33°-50'£. along the east side of U.S. 
Highway No. 10, 673.6 feet to the Northwest Corner of Lot 2 and 
the Point of Beginning; thence N. 56°-l0'E., 120.0 feet; thence S. 
33°-S0'E, 36.02 feet; thence S. 0°-44'E., 76.37 feet; thence S. 56°-
1 0'W., 78.3 feet; thence N. 33°-S0'W, 100.0 feet to Point of 
Beginning located in Coeur d'Alene, Kootenai County, Idaho. 
IV. 
Plaintiff purchased and obtained Lot 2 with the boundaries as described above. 
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V. 
The parcel of real property purchased by Plaintiff contains a driveway which connects the 
subject property to the public easement which in turn connects to Crestline Drive. 
VI. 
There are no conditions that effect clear title to the subject prope1iy. 
SECOND AFFIRMATIVE DEFENSE 
VII. 
At the time that Plaintiff entered into the Purchase and Sale Agreement the boundary 
lines of the subject were clearly marked and the fact that the public easement was used to 
provide access to Lot 3 and the portion of the lot located across the public easement from the 
subject property were clearly evident, in addition to providing access to the subject property. 
Plaintiff inspected the subject property prior to executing the Purchase and Sale Agreement. 
VIII. 
Attached hereto cumulatively as Exhibit "2" are true and conect copies of photographs 
taken by Edward J. Anson in the presence of counsel for Plaintiff on April 14, 2009 of the 
subject real prope1iy, the public easement, and surrounding prope1iies. Except for a pavement 
marking and a white stake depicted in photographs 10 and 11 described below, all items 
depicted in the photographs ,vere present at the time when Plaintiff inspected the subject 
prope1iy prior to entering into the Purchase and Sale Agreement. A brief description of these 
photographs is as follows: 
Photograph # 1 
Photograph # 2 
A view of the public easement depicting the 
residence on the subject property. The public 
easement is a paved roadway extending from 
Crestline Drive. Depicted is a gravel driveway 
cutting from the easement to serve 
improvements located on the northeasterly 
adjoining Lot 3. 
A view depicting the driveway servicing Lot 3 
from the public easement. 
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Photograph # 3 
Photograph # 4 
Photograph # 5 
Photograph # 6 
Photograph # 7 
Photograph # 8 
Photograph # 9 
A photograph depicting the residence on the 
subject property. The stake flagged with a pink 
ribbon is the north corner of the subject 
property. 
A vievv' depicting the public easement. To the 
left of the public easement is that area identified 
by the Plaintiff as the "open space" which is 
adjacent to a fenced area used for storage and 
owned by the parcel located on that side of the 
public easement. 
A photograph of the public easement with the 
north corner of the subject property marked by a 
stake with pink ribbons shovv'n in the 
foreground, and the southeast corner of the 
property marked by a stake with pink ribbons 
shovm in the background. Superimposed by 
counsel for Mercea in red, is the northeast and 
east property line of the subject property. The 
left p01iion of this photograph depicts the open 
space and fenced and gated area owned by that 
parcel located on that side of the public 
easement. 
A view depicting the gate, fence, two sheds, and 
a motor vehicle parked across the public 
easement from the subject property. 
A view depicting where the driveway intersects 
with the public easement. The ribbon stake in 
the left foreground is the southeast property 
corner. The stake marked with pink ribbons in 
the background is the north corner of the subject 
property. 
A second view of where the driveway intersects 
with the public easement which also shows the 
gated and fenced area across the public 
easement from the subject property. 
A view of the gated and fenced area across the 
public easement from the subject prope1iy. 
Photograph # 10 A view of the public easement with the subject 
property's northeast corner marked on the 
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pavement. The white stake across from the 
pavement marking is a corner of the property 
located across the public easement from the 
subject property. The pavement marking and 
the white stake were the only stakes and 
markings not present at the time that Plaintiff 
purchased the property. 
Photograph # 11 A second view of the marked property corner 
marked in paint on the pavement of the public 
easement together with a corner of the parcel 
located across from the public easement. 
Photograph # 12 A view looking northerly depicting a stake 
marked with pink ribbon being the north 
property corner. This photograph also depicts 
the driveway connecting the carport on the 
northwesterly adjoining Lot 3 to the public 
easement. 
IX. 
On the basis of the foregoing, the Plaintiff is barred and precluded from asserting any 
claim against Mercea based upon a failure to disclose any facts in either the real property 
disclosure form or otherwise. 
FIRST GENERAL DEFENSE 
X. 
On the basis of the affirmative defenses set forth above, the Plaintiff's Complaint as 
against Mercea fails to state a claim upon which relief can be granted. 
CROSSCLAIM AGAINST DEFENDANTS LAMPHIEAR 
XI. 
Cornelius Mercea and Patricia Mercea are husband and wife and reside m Tucson, 
Arizona. 
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XII. 
Joe A. Lamphiear and Susan M. Lamphiear ("Lamphiear") are husband and wife and 
reside in Kootenai County, Idaho. All the acts of each of the Lamp hi ears were in the furtherance 
of the marital community and either expressly or impliedly authorized and/or ratified by the 
other. 
XIII. 
This action concerns real property (the "subject real property") with a common address 
of 1111 Crestline Drive, Coeur d'Alene, Idaho and is more particularly described as follows: 
Lot 2, Block 1, CHERRY HEIGHTS, according to the plat recorded in the 
office of the County Recorder in Book "E" of Plats at Page 9, records of 
Kootenai County, ID. 
XIV. 
The Plaintiff originally commenced this action against Mercea, Lamphiear, and a title 
insurance company alleging numerous and various causes of action. Mercea moved for 
summary judgment and received partial summary judgment dismissing all causes of action 
against them except for constructive fraud. Mercea has now moved the Court to reconsider its 
ruling on constructive fraud. While Mercea believes that the constructive fraud cause of action 
should likewise be dismissed, if it is not, in the alternative Mercea alleges hereunder that 
Lamphiear has committed constructive fraud against them. 
xv. 
Lamphiear purchased the subject real property during 2004. 
XVI. 
That at the time Lamphiear purchased the subject real property the property was an 
unimproved lot. 
XVII. 
That between 2004 and 2006 Lamphiear, as general contractor, constructed a single 
family residence upon the subject real property. 
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XVIII. 
That access to the subject real property is by a public right-of-way running along the east 
boundary of the property. 
XIX. 
That the public right-of-way provides access to four separate lots, being Lots 1, 2, and 3 
of Block 1, Cherry Heights and Lot 1, Block 2, Cherry Heights 1st Addition. 
xx. 
As a condition of obtaining City of Coeur d'Alene approval for the construction of the 
single family residence upon the subject real property, Lamphiear was required to, and did, pave 
the public right-of-way. 
XXI. 
On or about March 13, 2006 Lamphiear sold the subject real property to Mercea at a sale 
price of $395,000.00. 
XXII. 
Lamphiear constructed the single family residence and paved the public right-of-way in a 
manner that made it appear that the public right-of-way was the private driveway to the single 
family residence running from Crestline Drive to the residence. 
XXIII. 
That as the builder of the improvements upon the subject real property, and as the seller 
of the subject real property to Mercea, Lamphiear was under a fiduciary duty or confidential 
relationship with Mercea. 
XXIV. 
That Lamphiear breached their duties owing to Mercea by their failure to disclose to 
Mercea that the private driveway to the subject real property did not extend from the residence 
'.25 
1 
to Crestline Drive, but instead merely extended only a very sho1i distance from the residence to 
26 the public right-of-way. 
27 
28 
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XXV. 
That Mercea purchased the subject real property from Lamphiear without knowledge that the 
private driveway did not extend to Crestline Drive. 
XXVI. 
That on the basis of the foregoing, Lamphiear has committed constructive fraud against 
Mercea, and as a direct and proximate result of this constructive fraud Lamphiear has caused 
Mercea damages in an amount to be established at the trial of this matter, but which exceed 
$10,000.00 or in the alternative, Mercea seeks to rescind their purchase of the subject real 
property from Lamphiear and seeks restitution of the sum of $395,000.00 together with 
consequential damages. 
WHEREFORE, MERCEA AS DEFENDANTS AND CROSSCLAIMANTS PR.A.. Y FOR 
A JUDGMENT AND DECREE AS FOLLOWS: 
1. An order dismissing Plaintiffs claims against Mercea with prejudice and 
adjudicating that she take nothing thereby; 
2. A judgment in favor of Mercea against Plaintiff for Mercea's reasonable attorneys' 
fees and costs pursuant to the terms of the Purchase and Sale Agreement entered into between 
the parties. 
3. For damages against Lamphiear in an amount to be determined at trial but in 
excess of the sum of $10,000.00, or alternatively, rescission of the purchase agreement between 
Mercea and Lamphiear and restitution of the sum of $395,000.00 together with consequential 
damages. 
4. For such other and further relief as this Court deems just and equitable. 
DATED this ~y of May, 2010. 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Attorneys.for the Defendants Afercea 
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II 
CERTIFICATE OF SERVICE 
I certify that on this thejjj-<lay of May, 2010, I caused a true and correct copy of 
Answer to Amended Complaint and Crossclaim of Defendants Mercea to be forwarded, with all 
required charges prepaid, by the method(s) indicated below, to the following person(s): 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83 814 
Counsel/or Plaintiff 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83 814 
Pro Se 
(gJ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile: (208) 664-2240 
~ U.S. Mail 
0 Hand Delivered 
D Overnight Mail 
D Facsimile: 
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Joe and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
-"i,,. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN 
AND FOR THE COUNTY OF KOOTENAI 
Diana James, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
!vfERCEA, husband and wife, JOE A 
LAMPHIEAR and SUSAN M LAMPHIEAR 
husband and wife, FIRST AMERICA..~ TITLE 
INSURANCE CO. 
Defendants 
CORNELIUS MERCEA and PATRICIA 
11.ERCEA, husband and wife 
Crossclaimants, 
vs. 
JOE A LAMPHIEAR and SUSAN M 
LAMPHIBAR, husband and wife 
_____ C_ro_s-sd_e_£-en_d_a_n-ts_, ------~ i 
Case No. CV-09-992 
OBJECTION AND REPLY TO AMENDED 
CROSSCLAIM BY DEFENDANTS MERCEA 
CROSSCALIM ON CROSSCLAIMANTS 
MERCEAS 
COMES NOW the above named Defendants Joe Lamphiear and Susan Lamphiear (Pro Se) 
(Hereinafter "Lamphiears") 
I Crossclaim1 objectio-n tn1i'l Rep{;9 to Ame-noei'l crosscfaim b:9 Defeni'lants Mercea 
/) 
) ()(__:, 
Lamphiears HEREBY submit Counterclaim, Objection and Answer to Amended Crossclaim, by 
Defendants Cornelius Mercea and Patricia Mercea (Hereinafter "Mercea") . 
OBJECTION AND REPLY TO AMENDED CROSSCALIM 
Lamphiears object to Defendant Merceas using the Lamphiears as a pawn in the .A.mended 
Crossclaim in this action. 
In March of2006 Merceas purchased Lot 2, Block 1, Cherry Heights, according to the plat 
recorded in the office of the County Recorder in book "E" of Plats at page 9, records of Kootenai 
County, ID. With a common address of 1111 Crestline Drive, Coeur d Alene Idaho 83814, and 
received clear title on March 6, 2006. 
Merceas lived/occupied the above described property for a period of two years until which 
time they sold the above described property to Plaintiff in March of 2008 and Plaintiff was transfer 
clear title. 
During the two years Merceas lived/occupied the above describe property, Merceas had never 
expressed to Lamphiears a problem with the Home, Driveway, or Public Right-of-Way, it is only now 
four years and 2 months later, (two years which Plaintiff has owner/occupied the above described 
property), Merceas are now claiming Lamphiears breached a duty owed to Merceas, claiming non-
discloser of Public right-of-way, the same claim, Plaintiff has imposed on Merceas. 
Merceas now claims they purchased the subject real property from Lamphiears without 
knowledge that the private driveway did not extend to Crestline Drive . Same claim Plaintiff has 
imposed on Merceas. 
Merceas never expressed to Lamphiears that they had purchased the above described 
property without knowledge of the Public Right-of-Way or expressed any other concerns during the 
2 Crosscfaim1 objection anb Rep[~ to Ame11becl Crossdaim b~ Defe11ba11ts Mercea 
3 two (2) years they lived/occupied the above described property. 
For Merceas to claim breach of duties, failure to disclose, constructive fraud upon Lamphiears 
four years ( 4) two months (2) later is lunacy. 
On the basis of the forgoing, Merceas is barred and precluded from asserting any claim against 
Lamphiears based upon failure to disclose what is constructive knowledge of facts pertaining to a 
private driveway or Public Right-of-way of the above described property. 
FIRST GENERAL DEFENSE 
On the basis of the affirmative defenses set forth above, Merceas Crossclaim against 
Lamphiears fails to state a claim upon which relief can be granted. 
CROSSCLAIM ON CROSSCLAIMANTS MERCEA 
Merceas have committed breach of duties, failure to disclose, and constructive fraud on the 
Lamp hi ears by admitting in the Crossclaim they withheld facts of their purchase of above described 
property and not made known to Lamphiears for a period of four years (4) and two months (2): 
Entered hereto as Crossclaim: 
1. Merceas had knowledge of issues that were not made known to Lamphiear regarding Public 
Right-of-way and private driveway at the time they lived/occupied the above described 
property. 
2. Merceas had knowledge that were not made known to Lamphiears that they purchased the 
home without knowledge that the private driveway did not extend to Crestline Drive. 
3. Merceas withheld knowledge from Lamphiears of concerns regarding the Public Right-of-
Way during a two years (2) period that they lived/occupied the above described property, 
and for a two year (2) and t.vo month (2) period after they sold the property to Plaintiff 
with a total of four years (4) and two months (2) the concerns where never made known to 
3 Crossclaim1 objection ano Repl;-9 to Amenoeo crossclaim b;-g Defenoants Mercea 
4 Lamphiears. 
That on the basis of the foregoing, Merceas have committed constructive fraud against 
Lamphiears and as a direct and proximate result of the constructive fraud Merceas has caused 
Lamphiears damages in a amount to be established at trial/by Court of this matter, but which exceed 
$10,000.00 together with consequential damages. 
WHEREFORE, LAMPHIEARS AS DEFENDANTS ON CROSSCALIM PRAY FOR A 
JUDGMENT AND DECREE AS FOLLOWS; 
1. An order dismissing Merceas Crossclaim against Lamphiears, and Lamphiears Crossclaim 
against Merceas with prejudice and adjudicating the Lamp hi ears and Merceas as they take nothing 
thereby; 
2. An order squashing Amended Crossclaim by Merceas against Lamphiears, and Crossclaim 
by Lamphiears against Merceas thereby converting back to original Summary Judgment Hearing 
Scheduled for May 201\ 2010 at 3:00pm. TO BE HEARD BEFOR THE, Honorable Jo{m. P. 
Luster. 
3. For damages against Merceas in an amount to be determined at trail/by Court, but in excess 
of the sum of $10,000.00 together with consequential damages. 
4. For such other and funher relief as this court deems just and equitable. 
Dated this \C'Th ) day ofMay, 2010 
4 Crosscfaim1 of-ijection ano Rep(;g to AmenoeO Grossdaim b;g Dcfcnoants Mercea 
CERTIFICATE OF SERVICE 
I certify that on this /0-i\-\day of May, 2010, I caused a true and correct copy of 
COUNTERCLAIM, OBJECTION AND ANSWER TO AMENDED CROSSCLAIM BY 
DEFENDANTS MERCEAS to be forwarded with all required charges prepaid, by method(s) indicated 
below, to the following person(s). 
John P Whelan 
213 N. 4th Street 
Coeur d' Alene, Id. 83 814 
Attorney for Pfajntjf/ 
Edward J Anson 
Witherspoon, Kelly, Davenport & Toole, P.S. 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene Id. 83814-2146 
Attorneys for ?Jefenoants Mercea 
_JJ,S. Mail, Postage Paid 
~ Hand Delivered 
__ Overnight Mail 
E-Mail 
_ ~S. Mail, Postage Paid 
~Hand Delivered 
__ Overnight Mail 
E-Mail 
Fax 
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Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
Attorneys & Counselors 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
5 I Coeur d'Alene, Idaho 83814-2146 
6 
Telephone: (208) 667-4000 
Facsimile: (208) 667-8470 
7 Email: eja@witherspoonkelley.com 
Attorneys/or Defendants 
Cornelius Afercea and Patricia A1ercea 
I /" (/ 
,1· (J'L 
~() 
. ~a 
...,_J J 
9 
10 
I I 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
12 
13 DIANA JAMES, 
14 Plaintiff, 
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CORNELIUS MERCEA and PATRICIA 
MER.CEA, husband and \,Vife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
CO., 
Defendants. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, 
Crosscl aim an ts, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdef end ants. 
RESPONSE TO PLAINTIFF'S 
MOTION FOR RECONSIDERATION: Pagc-1 
K, \v,.·docs\cdam,1ir1\56 70'1\00D l \COO I 03 53 ,DOC 
NO. CV-09-992 
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The Defendants Mercea submits the following in response to Plaintiff's Motion for 
Reconsideration or to Amend the Order re Mercea's Motion for Summary Judgment. 
The Plaintiff contends that the Order re Mercea's Motion for Summary .Judgment does 
not accurately reflect the Court's oral ruling on the motion for summary judgment. The 
Merceas submit that it does. Attached hereto as Exhibit A is a true and correct copy of the 
Reporter's Partial Transcript of Proceedings upon the Court's Ruling on Summary Judgment 
made in open Court on February 4, 2010. 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Attorneysfor the Defendants Jvfercea 
CERTIFICATE OF SERVICE 
I certify that on this thed day of May, 2010, I caused a true and correct copy o 
RESPONSE TO PLAINTIFF'S MOTION FOR RECONSIDERATION to be forwarded, wit 
all required charges prepaid, by the method(s) indicated below, to the following person(s): 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83 814 
Counseljc>r Plaintiff' 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
Pro Se 
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IN THE DI STR:CT COURT OF THE FIRS~ 
JUDICIAL DISTR JCT OF THE STATE OF IDAHO 
IN ANO fOR TH£ COUNTY Of KOOTENAI 
BEFOKE THE HONORABLE JOHN P. LUSTER, DISTRICT JUDGE 
DIANA JAMES, 
PLAINT I f:' F, 
vs. 
CORNELIUS MERCEA AND PATRICIA 
MERCEA, HUSBAND AND WIFE, JOE 
A. LAMPHIEAR AND SUSAN M. 
LAMPHIEAR, HUSBAND AND WIFE, 
FIRST AMERICAN TITLE INSURANCE 
co. 
DEFENDANTS. 
) NO. CV-09-992 
) 
) 
) 
) 
~ COi:)Y 
) 
) 
) 
_ _ _____________ ) 
REPORTER'S PARTIAL TRANSCRIPT OF PROCEEDINGS 
COURT'S RULING ON SUMMARY J UDGMENT 
THURSDAY, tEBRUARY 4, 2010 
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FOR THE PLAI~TIFF: 
FOR THE DEFENDANTS: 
MERCEAS 
FOR THE DEFENDANTS: 
LAMPHIEARS 
FOR THE DEFENDANT: 
FIRST AMERICAN TITLE 
JOHN P. WHELAN 
ATTORNEY AT LAW 
213 NORTH 4TH STREET 
COEUR D'ALENE, IDAHO 83814 
EDWARD J. ANSON 
WITHERSPOON KELLEY 
608 NORTHWEST BOOLEVARD 
SUITE 300 
COEUR D'ALENE, IDAHO 83814 
JOE & SUSAN LAMPHIEAR 
1021 CRESTLINE DRIVE 
COEUR D'ALENE, IDAHO 83814 
JOHN K. 
HAWLEY TROXELL ENNIS & HAWLEY LLC 
877 MAIN STREET 
SUITE 1000 
P.O. BOX 1617 
BOISE, IDAHO 83701 
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COEUR D'ALENE, IDAHO, THURSDAY, FEBRUARY 4, 2010 
5:02 P.M. 
* * * 
THE COURT: In any rate, I've had a chance 
to go over notes of some of the arguments that 
have been presented here today, and I think the 
Court's prepared to make an oral pronouncement 
here in terms of the Motion for Summary Judgment. 
And I apologize in advance; I don't know that I 
will be as articulate as counsel has been in 
arguing their case in terms of entering my ruling 
here today. 
I don't know that I'm going to go over the 
facts at any great length, because I think the 
facts are largely undisputed with a certain 
limited exception in terms of the real estate 
transaction and what was actually conveyed by the 
Merceas to Ms. James and the descriptions that 
were included in the plat and in the real estate 
transactional documents, the actual makeup 
description of the property, and the public 
right-of-way that runs through or up to the 
subject property adjacent to the private driveway. 
There's really no dispute as to the designation 
and the lay-out of that. In fact, the defendant's 
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exhibits were used by the plaintiffs here to make 
their argument and their description to the Court. 
Essentially, Ms. James purchased a parcel 
of real property on Crestline Drive from the 
Merceas in the Cherry Heights subdivision. This 
was Lot 2. It was a single-family residence. 
Access is provided by a driveway located on the 
property. That driveway, however, is intersected 
with a public easement that is connected to 
Crestline Drive. 
During this sales transaction, one factual 
note is is that neither of the Merceas have ever 
met with Ms. James nor have they spoken personally 
with her by telephone or had any direct 
correspondence. There is no real evidence that 
there was any specific representation about the 
public right-of-way in question here to Ms. James 
from the Merceas nor is there anything in the 
record that would indicate such a representation 
was made by any agents of the Merceas. 
It's also clear that the plaintiff, 
Ms. James, had inspected the property prior to 
offering to purchase it, and when she did view the 
home prior to making her offer, the home appeared 
to have a driveway that ra~ from the public street 
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to the garage in the front area of the home. The 
home did not have a front yard, per se, as the 
paved asphalt driveway extended all the way to the 
front door. The driveway stops at the eastern 
property line of the home. 
Now, Ms. James' position is is that a 
reasonable person looking at this home would have 
absolutely no reaso~ to believe that the driveway 
leadi~g to the front door of the home is anything 
but the driveway to the residence. 
There was a property disclosure form that 
was prepared in this case, a~d it listed that 
there was no condition that might affect the 
ability of the Merceas LO convey clear title to 
the property. 
Again, it appears in the plaintiff's 
complaint that she thought that the public 
easement running along the eastern bou~dary of the 
property was her private and exclusive driveway, 
even though the easement was obviously being used 
by three other properties. However, there is 
agai~ no factual dispute that the plaintiff 
received precisely what the plat showed for her 
property. 
Now, those are just some facts that I'm 
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highlighting in addition to some of the other 
facts that I think are of the record included in 
the affidavits submitted by the parties. 
We're here for purposes of summary 
judgment and the standards for summary judgment, 
again, have been well set out by counsel and are 
found, of course, under Rule 56. But, 
essentially, the purpose of summary judgment is 
that summary judgment can be granted where there 
is no genuine issue and that the moving party is 
entitled to judgment as a matter of law. In order 
to make this determination, the Court must look to 
the pleadings, the depositions and adrnissions on 
file together with any affidavits. 
In considering a Motion for Summary 
Judgment, the Court is obligated to liberally 
construe in favor of the party opposing the motion 
where a jury has been requested, as in this case. 
The party opposing the motion is to be given the 
benefit of all favorable inferences which might be 
reasonably drawn from the evidence. 
If the record contains conflicting 
inferences or if reasonable minds might reach 
different conclusions, a summary judgment must be 
denied. 
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Once the moving party has properly 
supported the Motion for Summary Judgment, the 
non-moving party must come forward with evidence 
which contradicts the evidence submitted by the 
moving party and which then would establish the 
existence of a material issue of disputed facts. 
Essentially, the purpose of summary 
judgment is to eliminate the necessity of trial 
where £acts are not in dispute and where existent 
and undisputed facts lead to a conclusion of law 
which is certain. 
And so it's with that foundation that the 
Court will assess the claims that the plaintiff 
has brought here against the defendant, Mercea, 
and that, of course, is the limited nature of our 
motion here today is the summary judgment that's 
been brought by the defendant~ Mercea. We're not 
dealing with the issues that involve either of the 
other parties that are appearing here in front of 
the Court today. 
The pleadings are a little general, and 
that certainly is allowed under Idaho law, so it's 
somewhat difficult to ascertain precisely what all 
the causes of action are that are before the 
Court. However, I think counsel have done a 
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pretty good job of isolating what those causes of 
action are and, accordingly, the Court can try to 
address the causes that I think are in front of 
the Court. 
Now, I took a little time here with this 
case, and I'll be quite frank that I'm very 
troubled with this case because, personally, my 
inclination is that summary judgment in this case 
should be granted. I think that suITu~ary judgment 
certainly should be and will be granted with 
respect to most of the claires and causes of 
actions that are asserted here, but I think that 
the end conclusion of the Court is is that there 
will be a remaining cause of action that should 
proceed. 
I'm a little conflicted here because I'm 
certainlf conversant with many of the recent 
appellate court decisions which seem to reinforce 
the preference for these cases proceeding on their 
merits where there are some measure of arguable 
facts and that the party opposing that motion is 
entitled to the appropriate inference. 
I think that certainly the Merceas are 
entitled to summary judgment on certain claims 
that may or may not be advanced, but just to 
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clarify, the issues that, in my estimation, should 
remain in this case. 
This case is not a defective title case. 
The evidence is fairly clear that clean and clear 
title was conveyed by the Merceas to the 
plaintiff, to Ms. James. 
The real estate transaction included the 
plat map, which clearly provided a description of 
what was owned and what was transferred, and that 
included the representation of the public 
right-of-way that was clearly of record in this 
transaction. 
Ms. James has received a clear title to 
her property, there is no defect in her title, 
and, therefore, there is no claim for defective 
title that should be advanced in this case, and as 
a matter of law, that claim against the Merceas 
should be dismissed for purposes of summary 
judgment. 
Now, that's not to say that Ms. James may 
not have received something that she felt that she 
bargained for and may be damaged as a consequence, 
and that was the purpose of my question earlier, 
Mr. Whelan. I think there is a difference between 
defective title and perhaps the property not being 
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the value that the plaintiff perceived that it 
would be, give~ w~at I'll discuss a little later 
on. But certainly this is not a case where the 
claim for defective title should proceed. 
Furthermore, and, additionally, this is 
not an encroachment case, and there is no evidence 
that would allow this case to proceed on any claim 
for an encroachment cause of action, and that 
should be summarily dismissed as well. 
The Property Disclosure Act provided under 
Idaho law provides that the seller must submit an 
accurate seller property disclosure form. Now, in 
this case, the Merceas did not disclose the public 
right-of-way. The form had a place where the 
sellers would disclose the following: 
It says, "Additional Remarks and/or 
Explanation Section. Please list any other 
existing problems that you know of concerning the 
property including legal, physical, product, 
defects, or others that are not already listed." 
Now, the Merceas did not list anything 
within that form of the property disclosure 
document. But I don't think that in this case 
there is a violation of Idaho Code 55-2501, 
et seq, from the standpoint that the purpose of 
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the Act is to give the buyer of real estate notice 
of the latent defects that one could not see from 
the naked eye. In this case, the drive has a 
public access way located outside the boundaries 
of the property. A mistaken assumption does not 
give rise to a cause of action for failure to 
disclose under the Act. 
There is nothing within the Act that would 
indicate that the Merceas specifically had the 
obligation to disclose the public right-of-way. 
The Act does require that they include information 
not limited to the source of water supply, nature 
of sewer systems, et cetera. However, the Act 
does not specifically require that the public 
right-of-way had to be disclosed. 
Summary judgment should be granted with 
respect to proceeding under a statutory violatYon 
of the Property Disclosure Act. Additionally, the 
remedy of rescission is not available under the 
Act because the provisions of 55-2515 requires the 
document of rescission to be delivered to the 
transfer within three business days after the 
property disclosure form is received, and that has 
not occurred. So there is no statutory violations 
that are in existence here, and as a matter of 
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law, I think the Merceas are entitled to summary 
j udgrnent .. 
Now, actual fraud, which I'm not sure has 
really been alleged or argued here, requires nine 
specific elements that must be pled with 
particularity. Again, I would remind the parties, 
which I think is clear that there were no actual 
disclosures relevant to this public right-of-way 
that were made that could give rise to the basis 
for an ac~ual fraud claim and nonetheless is not 
properly pled, so this is not a claim for actual 
fraud. 
The only claim that I think should 
properly advance in this case, and I think it 
really boils down to the issue of the constructive 
fraud. The constructive fraud under the case law 
in the Court's opiTuion does include certain 
elements, which would include not necessarily a 
disclosure but also a nondisclosure, and I think 
that's the issue here is constructive fraud in 
terms of a nondisclosure. 
In this case, the elements basically would 
be that there was a nondisclosure, that the 
plaintiff relied upon the defendant's 
nondisclosure, that the plaintiff's reliance was 
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material to the transaction and the plaintiff W5S 
damaged as a proximate result of the 
nondisclosure. Included in these elements, I 
think, would be critical and that is the duty to 
make a disclosure. 
And there can be a duty to disclose if 
there is a fiduciary duty or other similar 
relation of trust and confidence between the two 
t-. par-ies. The second basis would be an order to 
prevent a partial statement of the facts from 
being misleading or, finally, if the fact known by 
one party and not the other is so vital that if 
the stakes were mutual, the contract would be 
voidable, and the party knowing that fact also 
knows that the other does not know it. 
In this case, I don't believe that there's 
really a fiduciary duty between a buyer and a 
seller of real property. However, under the first 
element, there potentially could be a similar 
relationship of trust or confidence between the 
two parties. The Court has examined the Bethlahmy 
case, the Sowards case, the St. Alphonsus Regional 
Medical Center vs. Krueger case that all discuss 
the impact of the special relationship. 
And I think that what we're left with here 
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is arguably a factual question on this cause of 
action with respect to constructive fraud. One of 
the highlights of the argument that both counsel 
have focused on here today is the photographs that 
have been very helpful to the Court. Mr. Anson 
has persuasively argued that it would appear to be 
very obvious that there is a public right-of-way 
that would provide access to other properties in 
the area adjacent to the property that Ms. James 
had purchased, that that is further supported by 
the law in terms of constructive notice with 
respect to the plat that was provided in this 
transaction. Those are certainly facts that are 
highly persuasive and lead this Court to the 
comment that I made earlier that summary judgment 
probably should be granted, or at least that was 
my • +- • ' ins~inct. 
However, Mr. Whelan has also argued to the 
Court that what appears to be the apparent 
observation that his client has relied on and that 
is is that when she observed this property and she 
made her inspection, it looked to her like she had 
this one continuous driveway leading right up to 
her property. Notwithstanding what the plat maps 
may have stated, it had appeared to her that this 
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was her limited access. 
Now, that may have been an erroneous 
assumption, as has been argued by the defense here 
today. The Court, I think, looks at this from the 
standpoint that this, in fact, would be an item of 
fact upon which an inference should be drawn in 
favor of the non-moving party at least sufficient 
enough to justify that surrIDary judgment should not 
be granted. 
So in a nutshell here in terms of all of 
the claims that have been advanced by the 
plaintiff against the Merceas, the Court would 
grant sununary judgmer.t with all of those with the 
exception of the constructive trust cause of 
action. 
And so, Mr. Anson, you can prepare an 
order which would grant in part and deny in part 
the summary judgment as I've set forth on the 
record here. 
MR. ANSON: Yes, your Honor. 
THE COURT: Do you have any questions 
about that? 
MR. ANSON: No, I don't believe I do. 
THE COURT: Mr. Whelan? 
MR. WHELAN: Judge, did you accidentally 
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say constructive trust or --
THE COURT: I accidentally said 
constructive trust. I'm not going to add any more 
causes of action here. Constructive fraud. Thank 
you very much. 
MR. WHELAN: The constructive fraud cause 
of action goes forward? 
THE COURT: All right. Thank you, sir. 
And did you have any other questions, 
Mr. Olson? It know it may have some bearing on 
what we're about to do. 
MR. OLSON: No, your Honor. 
THE COURT: Do the Lamphiears have any 
questions right now? 
MRS. LAMPHIEAR: No, your Honor. 
THE COURT: With that, we'll turn on to 
the other motions that are in front/of the Cou~t. 
(Whereupon the partial transcript is 
concluded. ) 
* * * 
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C E R T ~ F I C A T E 
STATE OF IDAHO 
COUNTY OF KOOTENAI 
I, ANNE MACM.A.NUS, a duly certified 
court reporter in the State of Idaho, DO HEREBY 
CERTIFY: 
That the foregoing transcript, 
contained in pages 1 through 16, is a complete, 
true, and accurate transcription, to the best of 
my ability, of my shorthand notes taken down at 
said time and Dlace in the above-entitled 
litigation. 
That said transcript contains all 
material designated in the Notice of Appeal, any 
Cross-Appeal, or any requests for additional 
transcript which have been served on me. 
I FURTHER CERTIFY that I am not 
related to any of the parties or atto~neys to this 
litigation and have no interest in the outcome of 
said litigation. 
IN WITNESS WHEREOF, I have hereunto 
set my hand on May 14, 
77~ 
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and 
1
1 PATRICIA MERCEA, husband and 
\vife, JOE A. LAMPHIEAR and 
SUSAN M. LAMPHIEAR, husband 
and wife, FIRST AMERICAN TITLE 
co., 
Defendants. 
CORNELIUS MERCEA and 
PATRICIA MERCEA, husband and 
wife, 
Crossclaiman ts, 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdef end an ts 
CASE NO. CV-09-992 
DECISION: MOTION FOR 
SUMMARY JUDGMENT 
(Reconsideration) 
Plaintiff brought an action for damages, 
declaratory relief and rescission of a real estate 
purchase and sale agreement claiming breach of 
warranty of title, non disclosure under the Real 
Property Disclosure Statement and constructive 
fraud. 
John P. Whelan, P.C. attorney £or plaintiff. 
Edward J. l-'rnson, WITHERSPOON KELLEY, attorney for 
Cornelius and Patricia Mercea 
Joe P,. Lamphiear and Susan M. Lamphiear, attorney 
prose. 
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY 
This case involves a single family residence located at 1111 
Crestline Drive in Coeur d' Alene, Idaho. Access to the property is 
provided by a private driveway which is the focus of this litigation. The 
driveway connects to a public right of way which connects to Crestline 
Drive. The Lamphiears built the home in 2006 and as part of the 
construction they were required by the city to pave the public right of 
way. The paving lends an appearance that the private drive is larger 
than the actual legal boundaries of the property. 
Lamphiear sold the home t:J Mercea during 2006. After moving to 
Arizona Mercea listed the property for sale. During the spring of 2008 
Diana James was interested in purchasing a home in the Coeur d' 
Alene area. James, working through her realtor located the Merceas' 
property through the Multiple Listing Service. Negotiations ensued 
and the parties entered into a Purchase and Sale Agreement for the 
sum of $375,000.00. James was able to inspect the home prior to the 
purchase, however, Merceas never spoke directly to James nor did 
they ever personally meet with her at any time prior to closing the 
transaction. 
When James viewed the home it appeared to have a driveway that 
ran from the street to the garage and front door area of the house. The 
home did not have a front yard per se, as the paved asphalt driveway 
extended all the way to the front door. James claims that when a 
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reasonable person looks at the home nothing indicates that the 
driveway was anything but a typical driveway when in fact a fifteen 
foot right of way runs down the middle of the driveway. 
In James' complaint she claims that she received a Real Property 
Disclosure Statement from Merceas that recited that there were no 
conditions that might affect the ability of Defendants Mercea to provide 
clear title. Additionally James based claims alleging failure to disclose 
problems relating to easement and encroachment issues adversely 
impacting the property. James also included claims against Lamphiear 
for breach of warranty of title as well as allegations against the title 
company. 
Defendants sought summary judgment that was decided by the 
court on February 4, 2010. The court granted summary judgment 
dismissing certain causes of action alleged either directly or by 
inference from the pleadings: 
1. Granted Summary Judgment dismissing any cause of 
action seeking to recover based upon defective title; 
2. Granted Summary Judgment dismissing any cause of 
action based upon a claim of encroachment; 
3. Granted Summary Judgment based upon any statutory 
claims related to the property disclosure form under the 
provisions of I.C.§ 55-2501 including any claim for 
rescission as a remedy under the statutory claim; 
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4. Granted Summary Judgment for any claim for actual 
fraud. 
The court denied summary judgment with regard to any claim by James 
against Merceas for constructive fraud. 
The order granting summary judgment had effectively dismissed 
Lamphiears from the lawsuit. Merceas, however, presented a crossclaim 
against Lamphiears based upon the same constructive fraud theory 
James was advancing against Merceas. In other words Merceas sought 
to protect themselves from a judgment that may be based upon a non 
disclosure regarding the driveway in their sale to James upon the 
theory that a similar non disclosure was present when they purchased 
from Lamphiears. 
On April 19, 2010 Merceas filed a Motion for Reconsideration of 
the court's ruling regarding the presence of a con tested factual issue 
regarding the duty to disclose information regarding the driveway. 
Lamphiears also sought summary judgment against Merceas seeking 
dismissal of the crossclaim. Those motions as well as a motion by 
James to strike portions of Merceas' answer and a Motion to Reconsider 
were combined for hearing on May 24, 2010. At the conclusion of the 
hearing the matters were taken under advisement by the court. 
STANDARDS FOR MOTION TO RECONSIDER 
Motions for reconsideration may be made under Rule 11(a)(2)(B). 
The rule provides that a party may seek reconsideration of an 
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interlocutory order of the trial court pnor to the entry of the final 
judgment. A party seeking a motion for reconsideration 1s permitted to 
present new evidence but is not required to do so. Johnson v. Lambros, 
143 Idaho 468, 147 P.3d 303 (2008). On a motion for reconsideration of 
the facts deemed established, the trial court should reconsider those 
facts in light of any new or additional facts that are submitted in support 
of the motion. Coeur d'Alene Mining Co. v. First National Bank, 118 
Idaho 812, 800 P.2d 1026 ( 1990). 
STANDARDS FOR SUMMARY JUDGMENT 
Rule 56, Idaho Rules of Civil Procedure, provides for summary 
judgment where there is no genume issue and the moving party is 
entitled to judgment as a matter of law. In order to make that 
determination, the court must look to "the pleadings, depositions, and 
admissions on file, together with the affidavits, if any .... " 
On a motion for summary judgment, the facts in the record are to 
be liberally construed in favor of the party opposing the motion. Where a 
jury has been requested, the party opposing the motion is to be given the 
benefit of all favorable inferences which might be reasonably drawn from 
the evidence. If the record contains conflicting inferences or if 
reasonable minds might reach different conclusions, a summary 
judgment must be denied. Roell v. City of Boise, 130 Idaho 197, 938 
P.2d 1237 (1997); Bonz v. Sudweeks, 119 Idaho 539, 808 P.2d 876 
(1991). 
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Once the movmg party has properly supported the motion for 
summary judgment, the non-moving party must come forward with 
evidence which contradicts the evidence submitted by the moving party 
and which establishes the existence of a material issue of disputed fact. 
Zehm v. Associated Logging Contractors, Inc., 116 Idaho 349, 775 
P.2d 1191 (1988). 
The opposing party cannot rest upon mere allegations or denials, 
but the party's response, by affidavits or otherwise, must set forth 
specific facts showing that there is a genuine issue of material fact. 
I.R.C.P. 56(e); Smith v. Meridian Joint School District No. 2, 128 
Idaho 714, 918 P.2d 583 (1996); G & M Farms v. Funk Irrigation Co., 
119 Idaho 514, 808 P.2d 851 (1991); Edwards v. Conchemco, Inc., 111 
Idaho 851, 727 P.2d 1279 (Ct.App. 1986). Motions for summary 
judgment must be decided upon facts shown, not upon facts that might 
have been shown. Verbillis v. Dependable Appliance Co., 107 Idaho 
335, 689 P.2d 227 (Ct.App. 1984). 
When there is a conflict m the evidence which is presented, a 
determination should not be made on summary judgment if the 
credibility can be tested by testimony in court before the trier of fact. 
Argyle v. Slemaker, 107 Idaho 668, 691 P.2d 1283 (Ct.App. 1984). 
judgment as a matter of law. Zumwalt v. Stephan, Balleisen & 
Slavin, 113 Idaho 822, 748 P.2d 405 (Ct.App. 1987), rev. denied (1988). 
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According to Berg v. Fairman, 107 Idaho 441, 444, 690 P.2d 896, 
900 ( 19 84), the "purpose of summary judgment proceedings is to 
eliminate the necessity of trial where facts are not in dispute and where 
existent and undisputed facts lead to a conclusion of law which is 
certain." 
DISCUSSION 
At the conclusion of the hearing on the summary judgment motion 
the court ruling provided that James' claim for constructive fraud could 
proceed to trial based upon an arguable factual question. Merceas base 
their Motion for Reconsideration upon their assertion that the existence 
of a duty to make a disclosure under constructive fraud is a question of 
law and not a question of fact. Therefore Marceas urge the court to 
reevaluate whether a duty exist in this case. 
An action for constructive fraud may lie where there is a non 
disclosure of a material fact where a duty to disclose is present. 
Bethalahmy v. Bechtel, 91 Idaho 55, 415 P.2d 698 (1966). To establish 
fraud, a plaintiff is required to prove, by clear and convincing evidence, 
that (a) there was nondisclosure; (b) that plaintiff relied upon defendant's 
nondisclosure; (c) that plaintiff's reliance was material to the transaction; 
and (d) that plaintiff was damaged as proximate result of nondisclosure. 
Watts v. Krebs, 131 Idaho 616, 962 P.2d 387 (1998). To this list of 
elements can be added the element that there must be a duty to disclose. 
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Mercea correctly points out that the existence of a duty is a 
question of law and not a question of fact. Turpen v. Granieri, 133 
Idaho 244, 985 P.2d 699 ( 1990). The determination of such a duty by the 
court, however, is still dependent upon the factual circumstances 
presented. The gist of a constructive fraud finding is to avoid the need to 
prove intent (i.e., knowledge of falsity or intent to induce reliance) since it 
is inferred directly from the relationship and the breach. Country Cove 
Development Inc. v. May, 143 Idaho 595, 150 P.3d 288 (2006). A party 
may be under a duty to disclose: (1) if there is a fiduciary or other similar 
relation of trust and confidence between the two parties; (2) in order to 
prevent partial statement of the facts from being misleading; or (3) if a 
fact known by one party and not the other is so vital that if the mistake 
were mutual the contract would be voidable, and the party knowing the 
fact also knows the other does not know it. Sowards v. Rathbun, 134 
Idaho 702, 8 P.3d 1245 (2000). 
The critical facts on the question before the court are largely 
undisputed. There was no fiduciary duty or other relationship of trust 
between James and Mercea. This was a simple arms length transaction. 
This case involves a real estate purchase and sale agreement in 
connection with a single family residence. The home was marketed 
through the Multiple Listing Service and the transaction was handled by 
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real estate professionals representing the parties. There is nothing of 
significance that would establish a special relationship recognized under 
the law that would give rise to a basis for a constructive fraud claim. 
There was no direct contact between the parties and therefore no 
express representation beyond what was set forth in the Property 
Disclosure Statement. There are no statements that were made regarding 
the nature of the disputed driveway. Therefore, constructive fraud does 
not serve to prevent a partial statement from being misleading. 
In order for a duty to disclose to exist in this case, therefore, 
Mercea must have known that the driveway to the home was misleading 
with respect to the location of the public right of way and further that 
they were aware that James did not know about the misleading nature of 
the driveway. For the purposes of summary judgment the court will 
assume that an inference can be drawn that Merceas were aware of the 
location of the right of way and the material impact that it had on their 
property. The question becomes whether they were aware that James 
was ignorant of this fact. 
The evidence is not present to support such a conclusion, even 
applying the favorable inferences to James. It is undisputed that the 
contract bet-.veen the parties included an accurate legal description of the 
boundaries of the property. A plat map was included that clearly shows 
the presence of the public right of way. A visual inspection of the 
property reveals the roadway and the access to the adjacent lot. The 
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evidence before the court reveals that Merceas sold their property with 
an understanding that the buyer, James had knowledge of the public 
right of way. There is no legal duty present in this case imposed upon the 
Merceas to disclose information to James to dispel an assumption 
expressly contrary to the information provided and available. 
Upon reconsideration the court concludes that Marceas are 
entitled to summary judgment dismissing the claim for constructive 
fraud. Consequently a similar analysis applies to the transaction between 
Lamphiears and Merceas, therefore, the crossclaim fails as well. 
Lamphiears' Motion for Summary Judgment is granted as well. 
James has raised two additional issues that are essentially moot 
based upon the foregoing. James sought to have the court reconsider the 
entry of the Partial Summary Judgment based upon the fact that it did 
not comply with the court's pronouncements. James is correct that the 
court only dismissed the remedy of rescission as it pertained to the 
statutory claim. Such a remedy may have still been available upon the 
survival of the constructive fraud. Otherwise, the order was properly 
entered and certainly clarified in this Decision above. 
Finally James sought to strike Merceas' answer under I.C.R.P. 
12(f). The court sees no basis to grant such relief, even if the claims 
against Mereas were to survive. 
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Counsel for the Defendant Mercea and Lamphiear, pro se are 
hereby directed to prepare a separate Judgment pursuant to Idaho Rule 
of Civil Procedure 58(e) consistent with the foregoing Decision. 
Dated this 24th Day of June 2010 
o~ 7.:L..Jc_d~ 
John Patrick Luster 
District Judge 
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I hereby certify that on th.c-1.._~day of June, 2010, a tme and correct copy of the 
foregoing was sent via FA~~ , 
And mailed to: 
John Whelan 
FAX 664-2240 
Ed Anson 
FAX 667-8470 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, ID 83 814 l 
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Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-8470 
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Cornelius A1ercea and Patricia A1ercea 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCK4. and PA TRlCIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
co., 
Defendants. 
CORNELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefendants. 
STATE OF IDAHO ) 
:ss 
County of Kootenai ) 
AFFIDAVIT AND MEMORANDUM OF COSTS AND 
ATTORNEY'S FEES - I 
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NO. CV-09-992 
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OF COSTS AND ATTORNEY'S FEES 
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Allornc•ys & Cuunselors 
... ,. 
.... _·: t) 
Edward J. Anson, being first duly sworn, on oath, deposes and says: 
2 l. That he is a member of the firm of WITHERSPOON KELLEY, attorneys for the 
3 Merceas herein. That he makes this affidavit on the basis of his personal knowledge. 
4 2. That your affiant is well informed as to the attorneys' fees and costs incurred in 
5 this action and states and represents that the fees and costs below set forth were in fact incurred 
6 in this action. That the attorneys' fees were calculated on the basis of my hourly rate of 
7 $240.00 per hour, Attorney Kimberly A. Kamel's hourly rate of $215.00 per hour, and Attorney 
8 Jason S. Wing's hourly rate of $150.00 per hour. 
9 3. That your affiant states that to the best of his knowledge all items set forth in 
IO this Memorandum are correct, and that all items claimed are in compliance with Rule 54. 
II 4. That the time and labor required for this action is itemized and set forth below, 
12 and is typical for a case of this nature. Edward J. Anson (EJA), as lead counsel, has been 
l 3 licensed to practice law in the State of Idaho since 1977 and practices primarily in the areas of 
14 banking, real property, commercial, and litigation. Kimberly A. Kamel (KAK) is a Principal 
15 with Witherspoon Kelley and has been licensed to practice law in the State of Washington 
!6 since 2000 and in the State of Idaho since 2005. She practices primarily in the areas of 
17 litigation, real property, and employment law. Jason S. Wing (JSW) is an Associate with 
18 Witherspoon Kelley and has been licensed to practice law in the State of Idaho since 2008. He 
l 9 practices primarily in the area of litigation. 
20 5. That your Affiant is well informed as to the hourly rates of counsel with similar 
21 skill, knowledge, and experience in the State of Idaho, and states that the attorneys' fees sought 
22 are similar to prevailing charges for like work. The fee charged was fixed and based upon the 
23 hourly rates. 
24 6. That a substantial amount of time and labor was required in this case. The case 
25 involved novel and difficult questions of law. The time limitations imposed by the 
26 circumstances of the case were typical of a case of this nature. The case involved causes of 
27 action seeking damages upon defective title, upon a claim of encroachment, upon a claim under 
28 the property disclosure fom1 and for claims for actual and constructive fraud. In addition to 
AFFIDAVIT AND MEMORANDUM OF COSTS AND 
ATTORNEY'S FEES - 2 
K:\wdocs\cdamain\56704\000 I \COO l 2667.DOC 
~~ WITHERSPOON·KELLEY 
Attorneys & Counscdo1·s 
damages, the Plaintiff sought rescission of a real estate purchase agreement in the amount of 
2 $370,000.00 presumably together with interest. The result that the Merceas obtained was the 
3 dismissal in its entirety of the Complaint of the Plaintiff as against the Merceas with prejudice. 
4 7. There is nothing particularly desirable or undesirable about the case. The 
5 Merceas were not an established client to the law firm. 
6 
7 
8. 
9. 
The award of attorneys' fees sought is similar to the awards in similar cases. 
That other than the Court filing fee, all costs sought hereunder are discretionary 
8 costs that were necessary and exceptional costs reasonably incurred and should in the interest 
9 of justice be assessed against the Plaintiff. That it further was reasonable and necessary to use 
IO computer assisted legal research in the preparation of the case. It was necessary to obtain a real 
11 estate appraiser to form an expert opinion as to the value of the subject real property as of the 
12 date of purchase by the Plaintiff comparing the value of the property "as is" as compared to 
!3 Plaintiffs assumed conception of the property. In response to a motion by Plaintiff regarding 
14 the fom1 of an Order, it became necessary to obtain a copy of the transcript of the partial 
I 5 hearing that led to the entry of the Order. 
16 10. That the following is a true and accurate account of the costs and fees associated 
17 with this action as charged to Plaintiff: 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
DESCRIPTION 
Filing Fee 
Appraisal Fee (Morse & Co.) 
Computer Assisted Research 
Transcript 
TOTAL COSTS 
AFFIDA YIT AND MEMORANDUM OF COSTS AND 
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K:\wdocs\cdamain\56704\000 I \COO 12667 ,DOC 
COSTS 
AMOUNT 
72.00 
2,350.00 
497.83 
68.00 
$2,987.83 
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19 
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25 
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27 
28 
ATTOR.NEYS'FEES 
DATE ATTORNEY DESCRIPTION TIME 
4/13/09 EJA Review materials' phone conference with 1.80 
Atty. Whelan; phone conference with client 
4/14/09 EJA Travel to/from property for viewing and photo 1.60 
graphing with Atty Whelan. 
4/16/09 EJA Draft correspondence to Atty Whelan; 3.00 
research; phone conference with Whelan's 
office; review documents from Atty Whelan. 
4/17/09 EJA Commence drafting answer to complaint .60 
4/20/09 EJA Research; continue drafting answer and cross 2.80 
claim; phone conference with client. 
4/21/09 EJA Continue drafting answer and cross claim; 3.70 
phone conference with client; legal research. 
4/22/09 EJA Review email correspondence from client; 1.00 
phone conference with client re client 
questions concerning proposed answer and 
cross claim. 
4/23/09 EJA Finalize answer and cross claim; draft 1.30 
correspondence to Atty Whelan; research. 
5/13/09 EJA Phone conference with Atty Whelan; draft .50 
correspondence to client. 
5/14/09 EJA Draft correspondence to client; review .40 
correspondence to client. 
6/3/09 EJA Phone conference with Atty Olsen, Counsel .40 
for First American Title Co. 
6/5/09 EJA Review Lamphiear answer; draft .60 
correspondence to client; draft 
correspondence to Lamphiear. 
619/09 EJA Draft affidavit of service; draft .30 
correspondence. 
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6110/10 EJA Review file for preparation of drafting .40 
discovery requests. 
6/16/09 EJA Continue working on discovery requests. 1.50 
6/18/09 EJA Review and finalize discovery requests; draft 1.30 
conespondence to client re same. 
7/24/09 E.TA Review discovery responses; draft .30 
conespondence to client re same. 
9/29/09 EJA Review email correspondence from client; .80 
review file. 
9130/09 EJA Review file re summary judgment; phone 1.00 
conference with Atty Olson. 
10/1/09 EJA Research re summary judgment issues; office 2.30 
conference with Atty Wing; draft 
correspondence to client; phone conference 
with Atty Olson. 
10/1/09 JSW Office conference with Atty Anson re .20 
research on summary judgment issues and 
affirmative defenses. 
10/2(09 JSW Research and draft memo re plaintift's claims 2.60 
for summary judgment. 
10/5/09 EJA Attend status conference. .50 
10/5/09 JSW Research re failure to state a claim. .40 
10/8/09 EJA Draft correspondence to client; draft .40 
conespondence to Atty Whelan. 
10/13/09 EJA Research re summary judgment issues. .80 
10/16/09 EJA Research summary judgment issues. 1.50 
10/30/09 EJA Research summary judgment issues. 1.00 
11/5/09 EJA Draft affidavits of Atty Anson and client. 1.30 
11/6/09 EJA Research summary judgment issues. 1.40 
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11/9/09 EJA Revise affidavits. .80 
2 11/11/09 EJA Draft joint affidavit; review materials; phone 1.80 
1 conference with client; phone conference with 
J 
Heidi Acuff; continue working on summary 
4 judgment materials. 
5 11/12/09 EJA Office conference with real estate agents 1.80 
6 Heidi Acuff and Carrie Oja; research; 
continue working on summary judgment 
7 pleadings. 
8 
11117109 E.TA Review correspondence from client. .20 
9 
11/23/09 EJA Review correspondence from client; reply to .30 
10 client. 
l l 11/25/09 EJA Review draft of affidavit and revise. .30 
12 11/30/09 EJA Phone conference with client; draft and revise 5.00 
affidavits and statement of facts; research 
13 regarding summary judgment issues. 
14 
12/7/10 EJA Research regarding summary judgment 4.80 
15 issues; draft statement of facts. 
16 12/8/09 EJA Revise statement of facts; draft memorandum 4.00 
17 in support of summary judgment motion. 
18 12/9/09 EJA Revise statement of uncontested material 4.50 
19 
facts; phone conference with court regarding 
scheduling; draft and revise memorandum in 
20 support of summary judgment motion. 
21 12/11/09 EJA Finalize summary judgment materials; 2.30 
22 
conference with Atty Whelan; draft 
correspondence to client; draft 
23 correspondence to Judge Luster. 
24 12/22/09 EJA Review expert witness issues. .30 
25 
12/23/09 EJA Draft correspondence to client. .30 
26 
12/24/09 EJA Phone conference with client. .30 
27 
28 12/28/09 EJA Phone conference with Atty Olson; draft .40 
correspondence to Atty Olson. 
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3 
4 
5 
6 
7 
8 
9 
10 
II 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
12/29/09 EJA Phone conference with Atty Olson; review .50 
First American discovery request; draft 
correspondence to Atty Olson; draft 
correspondence to client. 
1/12/10 EJA Phone conference with Atty Olson. .30 
1/14/10 EJA Phone conference with Ed Morse. .20 
1/15/10 EJA Phone conference with Ed Morse; phone 2.50 
conference with Atty Olson; prepare for 
meeting with Ed Morse; phone conference 
with client; meeting with Ed Morse. 
1/19/10 EJA Review correspondence from client. .20 
1/21/10 E.TA Review Whelan's pleadings re opposition to 1.30 
motion for summary judgment; draft 
correspondence to client; phone conference 
with Atty Olson; review Lamphiear discovery 
responses. 
1/22/10 KAK Draft summary judgment reply; research; 2.50 
interoffice conference with Atty Anson. 
1/22/10 EJA Work on reply to opposition to motion for .60 
summary judgment. 
1/25/10 KAK Draft summary judgment reply with case law. 2.50 
l /26/10 KAK Edit summary judgment reply. 1.40 
1/26/10 EJA Work on reply brief; phone conference with 1.20 
client. 
1/27/10 EJA Finalize reply memorandum research; phone 1.20 
conference with Ed Morse; phone conference 
with client. 
1/29/10 EJA Review First American pleadings. .40 
2/1/10 EJA Prepare expert witness disclosure; phone 1.80 
conference with Ed Morse; meeting with Ed 
Morse. 
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2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
2/2/10 EJA Review pleadings from title company and .40 
Lamphiear. 
2/3/10 EJA Phone conference to client; prepare for 1.40 
hearing. 
2/4/10 EJA Preparation for summary judgment hearing; 3.30 
attend hearing; phone conference with client. 
2/8/10 EJA Review correspondence from Atty Olson; .30 
conference with Ed Morse. 
2/19/10 EJA Phone conference to Atty Whelan. .30 
2/24/10 EJA Phone conference to Atty Whelan. .20 
3/2/10 EJA Phone conference to client. .20 
3/4/10 EJA Conference with Atty Whelan. .30 
3/9/10 EJA Phone conference with Atty Whelan. .20 
3/10/10 EJA Research. .80 
3/11/10 EJA Research .80 
3/15/10 EJA Research; draft order re summary judgment. 2.80 
3/16/10 EJA Draft order; phone conference with client. 1.20 
I 3/17/1 o EJA Finalize proposed order; draft correspondence .40 
to client. 
3/19/10 EJA Review amended complaint, discovery .50 
responses, and disclosure of expert witnesses; 
draft correspondence to client. 
4/8/10 EJA Review pleadings. .50 
4/9/10 KAK Review pleadings filed by Lamphiear on 3.30 
summary judgment; review summary 
judgment order; interoffice conference with 
Atty Anson; research question of law on duty 
issue; research duty for latent or patent defect; 
research other jurisdictions re duty to disclose 
patent defect. 
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4/9/10 EJA Research re summary judgment issues. 3.00 
2 4/14/10 EJA Phone conference with Atty Whelan. .40 
3 
4/15/10 EJA Research. 3.00 
4 
5 4/16/10 EJA Work on brief; research. 
3.00 
6 4/18/10 EJA Research; work on brief. 2.80 
7 4/19/10 EJA Research; draft motion for reconsideration. 2.30 
8 
4/20/10 EJA Research. .80 
9 
4/21/10 KAK Begin draft of motion for reconsideration; .90 
10 draft pleading; review case law. 
I 1 
4/22/10 KAK Print cases and draft memorandum; interoffice 1.10 
12 conference with Atty Anson. 
I 3 4/22/10 EJA Research regarding motion for 1.70 
14 reconsideration. 
4/23/10 KAK Phone conferences with Atty Anson; draft 2.50 
15 memorandum in support of motion for 
reconsideration; edit memorandum. 
16 
17 4/23/10 EJA Revise memorandum. 1.00 
18 4/27/10 EJA Research. 2.00 
19 4/29/10 EJA Research; draft memorandum in support of 4.50 
20 reconsideration. 
21 4/30/10 E.TA Draft, revise, and finalize memorandum in 3.30 
22 
support of reconsideration; draft 
correspondence to judge; draft 
23 correspondence to client. 
24 5/4/10 EJA Draft answer to amended complaint. 1.00 
25 
5/5/10 EJA Draft and revise answer to amended 5.80 
26 complaint; draft memorandum in opposition 
to Lamphiear's motion for summary 
27 judgment; draft correspondence to Judge 
28 
Luster; draft correspondence to client; 
research re summary judgment issues. 
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4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
24 
25 
26 
27 
28 
5/10/10 
5/13/10 
5/14/10 
5/19/10 
5/25/10 
EJA 
EJA 
EJA 
EJA 
EJA 
,// 
Phone conference with court reporter. 
Phone call with court reporter. 
Draft response; review transcript; draft 
correspondence to client. 
Draft correspondence to client. 
Prepare for hearing on motion to reconsider; 
attend court hearing; phone conference with 
client. 
.20 
.30 
.40 
.20 
2.80 
EJA TOTAL 121.9 $29,256.00 
KAK TOTAL 14.2 $3,053.00 
JSW TOTAL 3.2 $480.00 
TOTAL ATTORNEY'S FEES 
TOTAL ATTORNEY'S FEES AND 
COSTS 
$32,813.00 
$35,800.83 
DATED this (j? day ofJuly, 2010. / v~ / 
~/ 0./ ~ 
-~/ /:. / /~ 
~-• ',,;/ I~-----~----
. Edward J. An~on -
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· The Spokesman Review Building 
608 Northwest Blvd, Suite 300 
Coeur d'Alene, Idaho 83 814 
Attorneys for Defendants lvfercea 
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16 
17 
18 
19 
20 
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22 
23 
24 
25 
26 
27 
28 
CERTIFICATE OF SERVICE 
I certify that on this the@_, day of July, 2010, I caused a true and correct copy of the 
AFFIDAVIT OF MEMORANDUM OF COSTS AND ATTORNEY'S FEES to be forwarded, 
with all required charges prepaid, by the method(s) indicated below, to the following 
person(s): 
John P. Whelan, P .C. 
A ttomey at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83 814 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83 814 
Pro Se 
Douglas S. Marfice 
P.O. Box 1336 
Coeur d'Alene, Idaho 83816 
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~ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Via Fax: (208) 664-2240 
[2J U.S. Mail 
D Hand Delivered 
D Overnight Mail 
~ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Via Fax: (208) 664-5884 
/ 
~~ WITHERSPOON·KELLEY 
Atlorncys ,I< Cm1noe•iors 
RAMSDEN & LYONS, LLP 
700 Northwest Blvd. 
Post Office Box 1336 
Coeur d'Alene, Idaho 83816-1336 
Telephone: (208) 664-5818 
Facsimile: (208) 664-5884 
Douglas S. Marfice, ISB #4072 
Attorneys for Defendant First American Title Company, Inc. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DI.ANA JAMES, 
Plaintiff, 
VS. 
CORNELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN 
TITLE INSURANCE CO., FIRST 
AMERICAN TITLE COMPANY, INC., 
Defendants. 
Case No. CV-09-992 
DEFEJ\TDANT FIRST AMERICA.N 
TITLE COl\fPANY, INC.'S 
A.1~SWER TO PLAINTIFF'S 
ANIENDED COMPLAINT AND 
DEMAND J;"QR JURY TRLi\L 
COMES NOW Defendant First American Title Company, Inc. ("First American"), by 
and through its counsel of record, Ramsden & Lyons, LLP, in answer to Plaintiff Diana 
James's ("Plaintiff') Amended Complaint and Demand for Jury Trial (Amended Complaint), 
admits, denies, and alleges as follows: 
I. 
FIRST DEFENSE - FAILURE TO STATE A CLAIM 
DEFENDANT FIRST AMERICAN TITLE COMPANY, INC'S ANSWER TO PLAINTIFF'S AMENDED COMPLAINT 
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Plaintiffs Amended Complaint, and each and every allegation therein, fails to state a 
claim against First American upon which relief may be granted and should be dismissed 
pursuant to Rule 12(b)(6) of the Idaho Rules of Civil Procedure. 
II. 
GENERL\L RESPONSE TO ALLEGATIONS 
First American denies each and every allegation contained in Plaintiffs Amended 
Complaint unless expressly and specifically admitted herein. 
III. 
SPECIFIC RESPONSES TO ALLEGATIONS 
1. In response to Paragrapb 1, First American admits that Plaintiff is an 
individual; First American is without knowledge or information sufficient to form a belief as 
to the truth of the remaining allegations in Paragraph 1 and therefore denies the same. 
2. In response to Paragraph 2, First American admits, upon information and 
belief, that Cornelius Mercea and Patricia Mercea, husband and wife ("Merceas"), were the 
owners of record of the following real property, commonly known as 1111 North Crestline 
Drive, Coeur d'Alene, Idaho ("Property"): 
Lot 2, Block 1, CHERRY HEIGHTS, according to the plat 
recorded in the office of the County Recorder in Book "E" of 
Plats at Page 9, records of Kootenai County, Idaho. 
First American is without knowledge or information sufficient to form a belief as to the truth 
of the remaining allegations in Paragraph 2 and therefore denies tbe same. 
3. In response to Paragraph 3, First American is without knowledge or 
information sufficient to fonn a belief as to the truth of the allegations therein and therefore 
denies the same. 
DEfENDANT FIRST AMERICAN TITLE COMPANY, INC.'S ANS\VER TO PLAINTIFF'S AMENDED COMPLAl;\iT 
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4. In response to Paragraph 4, First American admits the allegations set forth 
therein. 
5. In response to Paragraph 5, First American is without knowledge or 
information sufficient to forn1 a belief as to the truth of the allegations therein and therefore 
denies the same. 
6. In response to Paragraph 6, First American admits, upon information and 
belief, that Merceas were the owners ofrecord of the Property during a portion of 2008. First 
American is without knowledge or information sufficient to fom1 a belief as to the truth of 
the remaining allegations in Paragraph 6 and therefore denies the same. 
7. In response to Paragraph 7, First American is without knowledge or 
information sufficient to form a belief as to the truth of the allegations therein and therefore 
denies the same. 
8. In response to Paragraph 8, First American admits, upon information and 
belief, that a recorded warranty deed declares that Joe A. Lamphiear and Sue M. Lamphiear, 
husband and wife ("Lamphiears"), conveyed the Property to Merceas on or about March 9, 
2006. First American is without knowledge or information sufficient to fom1 a belief as to 
the truth of the remaining allegations in Paragraph 8 and therefore denies the same. 
9. In response to Paragraph 9, First American admits, upon infonnation and 
belief, that Plaintiff and Merceas reached an agreement for the sale of the Prope1iy prior to 
April 4, 2008. First American is without knowledge or information sufficient to form a belief 
as to the truth of the remaining allegations in Paragraph 9 and therefore denies the same. 
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10. In response to Paragraph 10, First American is without knowledge or 
information sufficient to form a belief as to the truth of the allegations therein and therefore 
denies the same. 
11. In response to Paragraph 11, First American admits, upon information and 
belief that: (a) a recorded warranty deed, dated April 2, 2008, sihrned by Merceas on April 3, 
2008, and recorded on April 4, 2008, declares that Merceas conveyed the Property to 
Plaintiff; (b) First American Title Insurance Co. issued a preliminary commitment for title 
insurance and a title insurance policy with respect to the Property; ( c) Plaintiff paid the 
purchase price to Merceas for the purchase of the Property; and ( d) Plaintiff paid a portion of 
the pr-emium for title insurance with respect to the Property. First American denies the 
remaining allegations in Paragraph 11. To the extent that the allegations in Paragraph 11 
constitute legal conclusions, no response is required. If a response is deemed to be required, 
First American denies the allegations in Paragraph 11. 
12. In response to Paragraph 12, First American admits that the plat for the Che1Ty 
Heights subdivision is recorded in Book E of Plats, Page 9, official records of Kootenai 
County, Idaho ("Plat") and that the Plat depicts a right of way adjacent to the eastern 
boundary of the Property ("Right of \Vay"). In further response, First American admits, 
upon information and belief, that there is an asphalt drive on the Right of Way running from 
Crestline Drive that provides access to Lot 3, Block 1 Cheny Heights subdivision (to the 
north/northwest of the Property), the Property, the property to the east of the Right of Way 
(which appears to be Lot 1, Block 2 Cheny Heights l st Addition), and to an undeveloped 
parcel of property that lies to the south and east of the Property. First American denies the 
remaining allegations in Paratorraph 12 either generally or on the basis that it is without 
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knowledge or inf01mation sufficient to form a belief as to the truth of the allegations therein 
and therefore denies the same. 
13. In response to Paragraph 13, First American admits that the Plat depicts the 
Right of Way adjacent to the eastern boundary of the Property. In further response, First 
American admits, upon information and belief, that: ( a) the Right of Way provides access to 
an undeveloped parcel of prope1iy that lies to the south and east of the Property (which 
appears to be Lot 1, Block 1 Cherry Heights subdivision); (b) a recorded warranty deed, 
dated March 9, 2006, declares that Lamphiears conveyed the Property to Merceas; and (c) a 
recorded warranty deed, dated April 2, 2008, declares that Merceas conveyed the Property to 
Plaintiff. First American denies the remaining allegations in Paragraph 13 either generally or 
on the basis that it is without knowledge or info1mation sufficient to form a belief as to the 
truth of the allegations therein and therefore denies the same. 
14. In response to Paragraph 14, First American 1s without lrnowledge or 
information sufficient to form a belief as to the truth of the allegations therein and therefore 
denies the same. To the extent that the allegations in Paragraph 14 constitute legal 
conclusions, no response is required. If a response is deemed to be required, First American 
denies the allegations in Paragraph 14. 
15. In response to Paragraph 15, First American is without knowledge or 
information sufficient to form a belief as to the truth of the allegations therein and therefore 
denies the same. To the extent that the allegations in Paragraph 15 constitute legal 
conclusions, no response is required. If a response is deemed to be required, First American 
denies the allegations in Paragraph 15. 
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16. In response to Paragraph 16, First American is without knowledge or 
info1111ation sufficient to fonn a belief as to the truth of the allegations therein and therefore 
denies the same. To the extent that the allegations in Paragraph 16 constitute legal 
conclusions, no response is required. If a response is deemed to be required, First American 
denies the allegations in Paragraph 16. 
17. In response to Paragraph 17, First American denies the allegations therein 
either generally or on the basis that it is without knowledge or information sufficient to form 
a belief as to the truth of the allegations therein and therefore denies the same. 
18. In response to Paragraph 18, First American denies the allegations therein. To 
the extent that the allegations in Paragraph 18 constitute legal conclusions, no response is 
required. If a response is deemed to be required, First American denies the allegations in 
Paragraph 18. 
19. In response to Paragraph 19, First American denies the allegations tberein. To 
the extent that the allegations in Paragraph 19 constitute legal conclusions, no response is 
required. If a response is deemed to be required, First American denies the allegations in 
Paragraph 19. 
20. In response to Paragraph 20, First American denies the allegations therein. 
21. In response to Paragraph 21, the purchase agreement refened to speaks for 
itself and, therefore, no response is required. First American denies the remammg 
allegations in Paragraph 21. 
PLAINTIFF'S PRAYER FOR RELIEF 
22. First American denies that Plaintiff is entitled to any of the relief set forth in 
her prayer for relief and any allegations contained therein, 
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IV. 
DEFENSES 
Plaintiffs claims are not stated separately. Therefore, the following defenses are not 
stated separately as to each claim for relief or allegation of Plaintiff. Nevertheless, the 
following defenses are applicable, where appropriate, to any and all of Plaintiffs claims for 
relief. In addition, First American, in asserting the following defenses, does not admit that 
the burden of proving the allegations or denials contained in the defenses is upon First 
American but, to the contrary, asserts that by reason of denials and/or by reason of relevant 
statutory and judicial authority, that the burden of proving the facts relevant to many of the 
defenses and/or the burden of proving the inverse of the allegations contained in many of the 
defenses is upon Plaintiff. Moreover, First American does not admit, in asserting any 
defense, any responsibility or liability of First American but, to the contrary, specifically 
denies any and all allegations of responsibility and liability in the Amended Complaint. 
AFFIRMATIVE DEFENSES 
FIRST DEFENSE 
Plaintiffs Amended Complaint fails to sufficiently allege the times and places at 
which the events described therein allegedly occuned and such claims therefore are baned 
and/or subject to dismissal pursuant to Rule 9(f) of the Idaho Rules of Civil Procedure. 
SECOND DEFENSE 
Plaintiff was on actual and/or constructive notice of the legal description and 
boundaries of the Property and the Right of i/1,T ay as set forth in the Plat. 
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THIRD DEFENSE 
Plaintiff had actual and/or constructive notice of the public usage of the Right of 
Way. 
FOURTH DEFENSE 
Plaintiff is barred from maintaining this action against First American because 
Plaintiffs damages, if any, were proximately caused, in whole or in part, by the superseding, 
intervening acts and/or omissions of Plaintiff or others. 
FIFTH DEFENSE 
Plaintiff is barred from maintaining this action against First American by reason of 
Plaintiffs voluntary assumption of a known risk. 
SIXTH DEFENSE 
The damages sustained by the Plaintiff, if any, were proximately caused, in whole or 
in part, by the acts, both intervening and superseding, and/or omissions of parties and entities 
other than First American, over whom First American had no control and no right of control. 
SEVENTH DEFENSE 
Plaintiffs recovery in this case, if any, should be reduced or ban-ed in accordance 
with Idaho Code § 6-801. 
EIGHTH DEPENSE 
Plaintiffs claims for damages against First American are barred by the economic loss 
rule. 
NINTH DEFENSE 
Some or all of Plaintiffs claims for alleged damage are purely speculative and 
uncertain, and Plaintiff is not entitled to recover any such alleged damages. 
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TENTH DEFENSE 
Plaintiff is baned from maintaining this action against First American because 
Plaintiff, by failing to act reasonably, has failed to mitigate any damages to which Plaintiff 
may be entitled. 
ELEVENTH DEFENSE 
Plaintiffs recovery in this action, if any, should be reduced in accordance with the 
doctrine of avoidable consequences. 
TWELFTH DEFENSE 
First American has fully performed all contractual, statutory, or other duties owed to 
the Plaintiff, if any there were or if any there be, and Plaintiff is, therefore, barred from 
asserting any cause of action against First American. 
THIRTEENTH DEFENSE 
Plaintiff is barred from maintaining this action against First American based upon the 
doctrines of waiver, estoppel and/ or quasi-estoppel. 
V. 
REQUEST FOR ATTOR_~EYS' FEES 
First American hereby requests that it be awarded its costs and attorneys' fees 
incurred in defending this action pursuant to the parties' agreements and applicable law 
including, but not limited to, Idaho Code§§ 12-120, 12-121, and 12-123 and Rule 54 of the 
Idaho Rules of Civil Procedure. 
VII. 
PRAYER FOR RELIEF 
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WHEREFORE, First American prays for this Court's judgment as follows: 
1. That the Amended Complaint be dismissed, with prejudice, and that Plaintiff 
take nothing thereby; 
2. That First American be awarded costs and attorneys' fees pursuant to the 
parties' agreements and applicable law including, but not limited to, Idaho Code §§ 12-120, 
12-1 21, and 12-123 and Rule 54 of the Idaho Rules of Civil Procedure. 
3. That First American be awarded such other and further relief as this Court may 
deem just and proper. 
DATED this ih day of July, 2010. 
R.,t\MSDEN & LYONS, LLP 
By ~t. &7/1'~ 
Do~ Marfice, ftheFirm 
Attorneys for Defendant First American 
Title Company, Inc. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 7th day of July 2010, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, ID 83814 
Joe and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, ID 83 814 
-A- US Mail 
__ Overnight Mail 
Hand Delivered 
Facsimile (208) 664-2240 
){_us Mail 
__ Overnight Mail 
Hand Delivered 
Facsimile 
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Joe and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83 814 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN 
ANDFORTHECOUNTYOFKOOTENAI 
Diana James, 
Plaintiff, 
VS. 
CORNELIUS MERCEAand PATRICIA 
1vlliRCEA, husband and wife, JOE A 
LAMPHIEAR and SUSAN M LAMPHIEAR 
husband and wife, FIRST AMERICAN TITLE 
INSlJRANCE CO. 
Defendants 
CORNELIUS :MERCEAand PATRICIA 
NIBRCEA, husband and wife 
Crossclaimants, 
vs. 
JOE A LAMPHIEAR and SUSAN M 
LAMPHIEAR husband and wife 
Crossdefendants, 
Case No. CV-09-992 
JUDGMENT DlSM!SSING CROSSCLAIMTS 
MERCEAS CROSSCLAIM COMPLAINT AS 
AGAINST CROSSDEFENDANTS 
LAMPHIEAR$ 
Lamphiears Motion for Summary Judgment on Crossclaim by Crossclaimants Merceas was heard 
by the court on May 25, 2010. The Court, having heard the arguments ofLamphiears (Pro Se) and 
Merceas Counsel, the Court entered its written decision on June 25, 2010. 
1 Jui)gment Dismissing Crossdaimants Merceas Crossdann eom;iaint As Against Crossoofenllants r,ampbiears 
4 
Lamphiear Motion for Summary Judgment on Crossclaim was granted in favor of Lamphiears 
dismissing all claims made in Crossclaim by Crossclaimants Merceas against Crossdefendants 
Lamphiears. 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGE, AND DECREED that the 
Crossdefendants Lamphiears are hereby granted Summary Judgment dismissing in its entirety the 
Crossclaim complaint of Crossclaimants Merceas as against the Crossdefendants Lamphiears with 
prejudice. 
DATED this q-t'V' day of July, 2010 
b~~?ci±-J~ 
Honorable John P. Luster 
District Judge 
~i)cJ,f} 1/9/,0 fu ~;It~~ (b/CJ ~ 
/OIJ ~ -:JO o3£;; Lf 
fa~ 1u f c{ an :5,0(7 :' 6 & 7 -152110 
2 Juogment Dismissing Crossdaimants Merceas Crossdairn eomp(aint AB Agaimt Crossoof en.oant.s Lamr{nears 
4 ,·· .. ,~.:, ·7 
CERTIFICATE OF SERVICE 
I certify that on this l J'"' day of July, 2010, I caused a true and correct copy of 
JUDGMENT DISMISSING CROSSCLAIMTS :MERCEAS CROSSCLAIM COMPLAINT AS 
AGAINST CROSSDEFENDA_~S LAMPHIEAR.S be forwarded with all required charges prepaid, 
by method(s) indicated below, to the following person(s). 
Edward J Anson 
Witherspoon, Kelly, Davenport & Toole, P.S. 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene Id. 83814-2146 
AttorneJJS for Crosscfafo1ants Merceas 
__ ~ Mail, Postage Paid 
~Hand Delivered 
_ Overnight Mail 
E-Mail 
Fax 
Sue L~b(ear 
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Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
Attorneys & Counselors 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-8470 
Email: eja(a)witherspoonkellev.corn 
Attorneys for Defendants 
Cornelius Mercea and Patricia Mercea 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
co., 
Defendants. 
CORNELIUS MERCKA. and PA TRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, - ~I 
Crossdefendants. 
~~ 
FINAL JUDGMENT DISMISSING PLAINTIFF'S 
COMPLAlNT AS AGAINST DEf<ENDANTS MERCEA: Page- I 
K -,wd-:.ic5\cdamain\56 704\000 I \COO 12575 .DOC 
NO. CV-09-992 
FINAL JUDGMENT DISMISSING 
PLAINTIFF'S COMPLAINT AS 
AGAINST DEFENDANTS MERCEA 
~~ WITHERSPOON·KELLEY 
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This matter came on for hearing on May 25,2010 upon the Defendants Mercea's Motion 
for Reconsideration of that portion of this Court's Order re Merceas' Motion for Summary 
Judgment entered on April 5, 2010 which granted to the Merceas Summary Judgment 
dismissing all causes of action alleged by Plaintiff against them except for that cause of action 
alleging constructive fraud. This Court, having heard the arguments of counsel and of the 
parties, having reviewed the records and files herein, having been fully advised in the premises 
and having entered its written decision on June 25, 2010, 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED 
that the Defendants Merceas are hereby granted summary judgment dismissing in its entirety 
the complaint of the Plaintiff as against the Merceas with prejudice. Any award of attorney fees 
and costs shall be subject to subsequent ruling by this Court. 
t'v 
DATED this f day of July, 2010. 
John Patrick Luster, 
District Judge 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is hereby 
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that there is 
no just reason for delay of the entry of a final judgment and that the court has and does hereby 
direct that the above judgment or order shall be a final judgment upon which execution may 
issue and an appeal may be taken as provided by the Idaho Appellate Rules. 
-tr 
DATED this __j'__ day of July, 2010. 
FINAL JUDGMENT DISMISSING PLAINTIFF'S 
John Patrick Luster, 
District Judge 
COMPLAINT AS AGAINST DF:FENDANTS MERCEA: Page-2 ~~ \VITHERSPOON·KELLEY 
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CLERK'¥ERTIFICATE OF SERVICE 
I certify that on this the 9 day of July, 20 I 0, I caused a true and correct copy of 
FINAL JUDGMENT DISMISSING PLAINTIFF'S COMPLAINT AS AGAINST 
DEFENDANTS MERCEA to be forwarded, with all required charges prepaid, by the 
method(s) indicated below, to the following person(s): 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83 814 
Counsel for Plaintiff 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83 814 
Pro Se 
Edward J. Anson 
WITHERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Attorneys for D~fendants 
Cornelius Mercea and Patricia }vfercea 
John K. Olson 
P.O. Box 1617 
Boise, Idaho 83701 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
P.O. Box 1336 
Coeur d'Alene, Idaho 83 8 I 6-133 6 
Attorneys for Defendant First American Title 
Company, Inc. 
FINAL JUDGMENT DlSMJSS!NG PLAINTIFF'S 
COMPLAINT AS AGAINST DEFENDANTS MERCEA: Page-3 
K:\v,,docs\cdarnain\56704\000 I \COO: 257 5.DOC 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
~ Facsimile: (208) 664-2240 
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~~ WITHERSPOON·KELLEY 
JOHN P. WHELAN, P.C. 
21 3 N. 4 th Street 
Coeur d'Alene, ID 83814 
Tele.: (208) 664-5891 
Fax: (208) 664 2 240 
ISB# 6083 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAM ES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, FIRST 
AMERICAN TITLE INSURANCE CO., 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
CASE NO. CV-09-992 
AFFIDAVIT OF JOHN P. WHELAN 
IN SUPPORT OF PLAINTIFF'S 
OBJECTIONS TO MEMORANDUM 
OF COSTS AND ATTORNEY FEES 
AND MOTION TO DISALLOW 
COSTS 
Hearing Date: August 19, 2010 
Time: 3:00 p.rn. 
Judge: John P. Luster 
AFFIDAVIT OF JOHN P. WHELAN IN SUPPORT OF PLAINTIFF'S OBJECTIONS TO MEMORANDUM OF 
COSTS AND ATTORNEY FEES AND MOTION TO DISALLOW COSTS- 1 
John P. Whelan, being first duly sworn deposes and says: 
1. I am the attorney for the Plaintiff, Diana James, in this action. I have 
personal knowledge of the following facts and could competently testify. 
2. I have been licensed to practice law for twenty-eight (28) years. The 
hourly rate which I charge my clients, $200.00 per hour, is commensurate with 
the rates charged by other attorneys in this area. 
3. I was shocked and dismayed by the Affidavit and Memorandum of 
Costs filed in this action by Edward Anson. The above-entitled action stemmed 
from a real estate transaction between Diana James, the Plaintiff, and Cornelius 
Mercea and Patricia Mercea. In the action, the Plaintiff claimed that the sellers, 
the Merceas, failed to disclose relevant facts affecting the residential home sold 
to Plaintiff by the Merceas. 
4. The time devoted to this matter by the Merceas' counsel, Ed Anson, 
centered around a summary judgment motion and a motion for reconsideration. 
The Merceas' motion for summary judgment contained only four pages of 
argument and text and cited only (8) cases, half of which pertained to dedication 
of easements, an issue of no consequence in the action. The other four cases 
pertained to shareholder derivative actions and the failure to state a claim, also 
issues unrelated to the action. None of the cites addressed the issue of the duty 
owed by a seller of residential real property. The Merceas' reply brief did 
address the issue of duty, and four (4) cases were cited along with reference to 
AFFIDAVIT OF JOHN P. WHELAN IN SUPPORT OF PLAINTIFF'S OBJECTIONS TO MEMORANDUM OF 
COSTS AND ATTORI\IEY FEES AND MOTION TO DISALLOW COSTS- 2 
r 
.J 
the Idaho Real Property Disclosure Act (I.C. 55-2501 et seq.). It is difficult to 
fathom how Defendants' counsel spent so much time doing research that 
produced so little regarding the issues of this case. 
5. The Merceas' memorandum in support of their Motion for 
Reconsideration was also only five (5) pages long, yet considerable research time 
was billed for the reply. 
6. Although Plaintiff served discovery on the Merceas, no responses 
were served. The Merceas served a set of standard, boiler plate interrogatories 
and requests for production of documents. No depositions were taken in the 
action. 
7. The Court granted the Merceas summary judgment, so no trial 
preparation occurred in this action. Yet Defendants' counsel seeks nearly 
$34,000.00 in attorney fees and over $2,000.00 in costs. The claimed attorney 
fees are clearly excessive and unreasonable and should be denied. 
8. I have attached as Exhibit l to this affidavit a true and correct 
printout of the time I have devoted to this action. I offer the printout merely as 
evidence of the time Plaintiff's counsel has devoted to this action vis-a-vis the 
time claimed by Defendants' counsel. 
AFFIDAVIT OF JOHN P. WHELAN IN SUPPORT OF PLAINTIFF'S OBJECTIONS TO MEMORANDUM OF 
COSTS AND ATTORNEY FEES AND MOTION TO DISALLOW COSTS- 3 
DATED thiJ1~ay of July, 2010. 
Subscribed and sworn before me this /q7 H day of July, 2010. 
Notary Public in and tate of Idaho 
Residing at: ~s+ ~({s 
My Comm. Expires:_1-#_ZJ __ q-fl~I ____ _ 
AFFIDAVIT OF JOHN P. WHELAN IN SUPPORT OF PLAINTIFF'S OBJECTIONS TO MEMORANDUM OF 
COSTS AND ATTORNEY FEES AND MOTION TO DISALLOW COSTS- 4 
A ? 
i 
Diana James 
l l 11 Crestline Drive 
Coeur d'Alene, ID 838 l 5 
JP. Whelan, P.C. 
Attorney at Law 
P.O. Box 2688 
Coeur d'Alene, Idaho 83816 
Telephone: (208) 664-5891 
Fax: (208) 664-2 240 
July l 9, 2010 
Billing Statement for the period August 1, 2008 through May 25, 201 0. 
DATE WORK PERFORMED TIME 
DEVOTED 
08/12/08 Met with Diana. 1.1 
09 /02 /08 Returned Diana's call. 0.1 
09 /08/08 Returned Diana's call-left message. N/C 
09/10/08 Travel to site for inspection; met with Diana; notes l.8 
to file. 
09/18/08 Returned Diana's telephone call. 0.1 
09/22/08 Read Diana's email regarding obituary of former 0.2 
owner of home next door; instructed paralegal 
regarding search for probate file. 
09/26/08 Read paralegal's notes and court file regarding 0.2 
probate of Edmund Wyne ken; email from Diana. 
09/29/08 Telephone call from Diana regarding facts and what 0.5 
we know about ownership claims versus the home 
next door; reviewed probate documents again. 
10/01/08 Telephone call from Diana regarding speaking to 0.3 
daughter of Edmund Wyneken. 
10/07/08 Telephone call from Lori Kleinsmith. 0.4 
10/13/08 Reviewed copies from file of Maria Wyne ken; 1.0 
telephone call to Diana. Expense- cost of copying 
documents from Maria Wyneken court file= $50.00 $50.00. ,, , 
Lt ' t) 
1 0 /1 7 /08 Reviewed file and purchase documents; prepared 1.5 
complaint against Diana's seller for non-disclosure; 
reviewed title documents and plat; notes to file. 
10/20/08 Telephone call from Diana regarding status in 0.9 
detail; discussed options. 
10/20/08 Traveled to Diana's house to review survey stakes. 0.7 
10/21/08 Reviewed Diana's title policy and notes to see if 2.3 
coverage possible; began work on complaint; legal 
research regarding warranty of title; reviewed 
Lamphiear survey documents; reviewed deed to 
Lamphiear, from Lamphiear to Mercea. 
1 0/22/08 Prepared draft complaint; considered legal theories; 4.6 
notes to file; more legal research regarding 
warranties of title and defrauding a "class II of people 
vs. single person; read the chain of title deeds 
regarding any restrictions. 
10/28/08 Telephone call from Diana regarding her property 0.3 
tax appeal. 
10/30/08 Telephone call from Diana regarding her tax 0.3 
problem; discussed neighbor. 
11 /03/08 File review in preparation of meeting with Diana; 2.0 
meeting with Diana. Expense- copy of court file 
Allen v. Busby= $ 79.00 $ 79.00 
11 /05/08 Telephone call from Diana regarding title company. 0.1 
11 /1 2 /08 Telephone call from Diana regarding title company 0 .1 
letter. 
11/17/08 Telephone call from Diana; review of documents 1.2 
from Building Department; telephone call to Diana 
regarding setbacks vis-a-vis diagram. 
11/18/08 Met with Diana regarding diagram; discussed need 0.3 
for survey. 
12/03/08 Met briefly with Diana regarding status. 0.3 
12/04/08 Telephone call from Diana regarding her neighbors. 0.1 
12/12/08 Returned Diana's call; discussed easement permit. 0.4 
12/15/08 Telephone call from Diana regarding her 0.2 
discussions with City over right of way. 
12/30/08 Returned Diana's call. 0.2 
02/04/09 Reviewed entire file; reviewed building permit fife; 2.5 
reviewed First American Title survey; read three title 
policy exceptions and covered risks; read through 
purchase agreement, disclosure statement lot line 
adjustment; reviewed all deeds and easements in 
file; revised complaint. 
02/05/09 • Further revised complaint. 1. 1 
02 /06/09 Expense- Court filing fee for complaint= $88.00 $88.00 
02/12/09 Returned Diana's call and gave her a status report. 0.2 
02/25/09 Arranged service of Defendants in Arizona; letter to 0.2 
Sheriff; Expense Sheriff's service fee $1 00.00 $1 00.00 
03/16/09 Reviewed Sheriff's notes regarding service; research 0.2 
regarding location of Defendants. 
03/18/09 Letter to Pima County sheriff regarding service. 0.1 
Expense: sheriff's service fee for serving 
Defendant's Me rcea= $1 00.00 $1 00.00 
03/27/09 Reviewed real estate purchase contract supplied by 0. 1 
broker. 
04/02/09 Telephone call from attorney for sellers. 0.1 
I 04;03109 Returned Diana's call. 0.2 
04/13/09 Telephone call from attorney for Mercea. 0.3 
04/13/09 Telephone call to Diana regarding site inspection. 0. 1 
104/14/09 Travel to site for inspection by attorney Anson; met 1.0 
with attorney Anson. 
04/23/09 Expense- cost of attempted service on Lamphiears $70.00 
(unsuccessful) $70.00 
04/28/09 Telephone call from seller's attorney; read answer 0.3 
and cross complaint. 
04/29/09 Telephone call from Diana regarding status. 0.1 
05/05/09 Telephone call from attorney for First American i 0.1 
i Title. I 
05/11 /09 I Returned Diana's calf. 0.1 
05/12/09 Prepared motion to publish summons and 0.7 
complaint; letter to Lamphiears. 
05/13/09 Telephone call from attorney Ed Anson regarding 0.1 
our intent to go forward. 
05/18/09 Telephone call from Sue Lamphiear. 0.1 
05/19/09 Returned Diana's call. 0.3 
05/20/09 Met with Diana regarding re porting to police. 0. 1 
05/21 /09 Returned call of attorney for title company. 0.2 
05/26/09 Telephone call from title company attorney 0.6 
regarding facts and issues. 
05/28/09 Long telephone call from Diana regarding issue 0.7 
regarding property lines and when documents were 
received and reviewed. 
05/29/09 Reviewed closing documents; telephone call to 0.5 
Diana; reviewed title policy; telephone call to Diana; 
notes to file. 
06/15/09 Read answer of Lamphiear; email from attorney for 0.5 
title company; reviewed photos and title policy in 
detail; returned Diana's call. 
06/23/09 Reviewed discovery; letter to Diana; began drafting 2.2 
discovery responses. 
06/24/09 Reviewed answer of First American Title. 0.2 
07/15/09 Met with Diana to go over discovery. 0.5 
07 /23/09 Returned Diana's call. 0.2 
09/29/09 Telephone call from Diana regarding status. 0.2 
10/05/09 Court appearance for status conference. 0.8 
11 /03/09 Returned Diana's call. 0. 1 
11 /12 /09 Telephone call to Diana regarding status. 0. 1 
11/18/09 Telephone call from Diana; telephone call to 0.4 
appraiser. 
11 /23/09 Talked to an appraiser regarding appraising subject 0.2 
property. 
4 
l 1/30/09 Read email from Elaine Johnson to Diana; produced 1. 1 
a package of documents for our expert; worked on 
discovery. 
12/01/09 • Revised and finalized letter to appraiser; returned 0.6 
Diana's call; finalized discovery requests. 
12/01/09 Pulled out pictures to include with letter to 0.3 
appraiser; returned Diana's call. 
12/03/09 Worked on discovery to Mercea. 0.2 
12/24/09 Talked at length with appraiser. 0.5 
12/30/09 Returned Diana's call. 0.2 
1 2 /31 / 09 Spoke with appraiser; returned Diana's call O. l 
regarding discovery. 
01/05/10 Prepared for meeting; began drafting answers to 4.0 
requests for admissions; met with Diana to work up 
responses. 
01/06/10 Reviewed Lamphiear's interrogatory responses and 0.6 
requests for production of document responses; 
letter to Lamphiears. 
01 /06 / 1 0 Arranged survey of property; met with Diana; 2.5 
telephone call from title company attorneys 
regarding issues. 
01/07/10 Notes regarding documents needed by surveyor. 0. 1 
01/16/10 Returned Diana's call; read Mercea's motion for 1.3 
summary judgment. 
01/18/10 Continued work on opposition to motion for 1.6 
summary judgment; drafted my affidavit; drafted 
Diana's affidavit; prepared motion for leave to file 
amended complaint; amended complaint . 
• 01/20/10 • Legal research regarding duty to disclose. 0.3 
02/01/10 Returned Diana's call regarding Elaine's telephone 0.4 
call to her (from Lamphiears); briefly reviewed 
affidavit of La mph iears. 
02/03/10 Prepared expert witness disclosure; letter from 0.5 
surveyor; reviewed Mercea's reply to our opposition 
to motion for summary judgment. 
4 
02 /04/10 Completed interrogatories and requests for 2.2 
production of documents. 
02 /04/10 Reviewed discovery responses from Lamphiear; 0.6 
telephone call to Diana regarding buying lot 1; had 
assessor run ownership of lot 3. 
02/04/10 Prepared for hearing; hearing on Mercea's motion 3.3 
for summary judgment and our motion to amend. 
02/04/10 Expense- blow up photographs of property for $59.98 
hearing on motion for summary judgment- $59.98 
02 /05/10 Returned Diana's call. 0.2 
02/17/10 Prepared opposition to Lamphiear motion for 4.0 
summary judgment; prepared opposition to First 
American Title motion for summary judgment; 
began legal research; telephone call to attorney for 
First American Title Insurance Company; telephone 
call to Diana; prepared motion to dismiss cause of 
action against Lamphiear. 
02/19/10 Telephone call from attorney for First American. 0.3 
02/19/10 Telephone call to Diana to discuss First American 0.4 
Title Insurance Company's dismissal offer; 
telephone call to attorney for First American Title 
Insurance Company. 
02/19/10 Telephone call from Ed Anson, discussed ways of 0.3 
resolving case. 
03/01/10 Telephone call from attorney Davis regarding First 0.2 
American Title Insurance Company. 
03/02/10 Read stipulation; telephone call from attorney 0.3 
Olson; signed stipulation and reviewed judgment; 
fax letter to attorney. 
03/03/10 Reviewed final stipulation and judgment. 0. 1 
03 /08/10 Read proposed order; drafted objection. 0.2 
03/09/10 Telephone call to Ed Anson regarding his cross- 0.2 
complaint and stipulation to placement of right of 
way. 
03/10/10 Telephone call to Ed Anson to discuss need for 0.2 
expert regarding right of way location. 
4 
03/16/10 Revised complaint to add First American Title 2.0 
Company and clean up allegations; researched 
proper party for service. 
03/17/10 Finalized amended complaint. 0.1 
03/18/10 Read letter from Russ Honsaker regarding expert 1.0 
testimony; letter to Russ; telephone call to Diana 
regarding hiring surveyor; drafted expert witness 
disclosure. 
03/18/10 Finalized interrogatories and request for production 0.2 
of documents to Mercea. Expense- fee of surveyor 
for document review= $75.00 $75.00 
04/02/10 Read Lamphiears motion for summary judgment 0.3 
against Mercea. 
04/08/10 Reviewed notes from motion for summary judgment 0.1 
hearing. 
04/14/10 Telephone call to Ed Anson regarding agreeing to 2.0 
submit new order by stipulation; prepared motion 
for reconsideration/amend order; legal research on 
issue of Anson not serving copy of proposed order; 
drafted affidavit in support of motion. 
04/19/10 Reviewed and revised motion for reconsideration 0.3 
and memorandum. 
04/22/10 Expense- service of complaint on First American $35.00 
Title Company= $35.00 
04/22/10 Expense- Frame & Smetana charge for surveying $587.50 
property= $ 5 8 7. 50 
04/26/10 Read Defendant's motion for reconsideration. 0.1 
05/11/10 Reviewed letter and answer of Mercea and 1.5 
affirmative defenses; prepared and finalized motion 
to strike. 
05/19/10 Reviewed opposition to our motion for 0.2 
re consideration. 
05/25/10 Court appearance on motion for reconsideration, 1.5 
motion to strike and Lamphiears' motion for 
summary judgment. 
Account balances over 60 days old will bear interest at the rate of 18°/o per annum on the unpaid balance. 
Total Attorney Time This Period: 72.7 Hours 
Hourly Rate: (1.1 Hours@ $175.00 per hour) 
(71.6 Hours@ $200.00 per hour) 
Attorney Fees This Period: 
Expenses This Period 
Total Attorney Fees and Expenses This Period 
Amount of Last Statement 
Total: 
$ 14,512.50 
$ 1,244.48 
$ 15,756.98 
$ 0.00 
$15,756.98 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the w-rtt day of July, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814 
(v-YO.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(~acsimile to: 667-8470 
Joe Lamphiear and Susan Lamphiear 
l 021 Crestline Drive 
Coeur d'Alene, ID 83814 
(.,-,---0.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1 336 
Coeur d'Alene, ID 83 81 6-1 336 
( 01J.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( "]Facsimile to: 664-5 884 
<=>.L 
Jessie¥ Tvrdy 
JOHN P. WHELAN, P.C. 
21 3 N. 4 th Street 
Coeur d' Alene, ID 83814 
Tele.: (208) 664-5891 
Fax: (208) 664-2240 
ISB# 6083 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and 
PATRICIA MERCEA, husband and 
wife, JOE A. LAMPHIEAR and 
SUSAN M. LAMPHIEAR, husband 
and wife, FIRST AMERICAN TITLE 
INSURANCE CO., FIRST 
AMERICAN TITLE COMPANY, 
INC. 
Defendants. 
STATE OF IDAHO ) 
ss. 
County of Kootenai 
CASE NO. CV-09-992 
AFFIDAVIT OF DIANA JAMES IN SUPPORT 
OF PLAINTIFFS' MOTION TO VACATE 
JUDGMENT /RECONSIDERATION 
Hearing Date: August l 9, 20 l 0 
Time: 3:00 p.m. 
Judge: John P. Luster 
AFFIDAVIT OF DIANA JAMES IN SUPPORT OF PLAINTIFFS' MOTION TO VACATE 
JUDGMENT /RECONSIDERATION- 1 
I, Diana James, being first duly sworn, deposes and says: 
1. I am the Plaintiff in the above-entitled action. I have personal 
knowledge of the following facts and could competently testify. 
2. I bought the real property which is the subject of the above-entitled 
lawsuit from Cornelius Mercea and Patricia Mercea on April 2, 2008. I utilized 
the services of a real estate agent, Elaine Johnson, in the course of the 
transaction. 
3. Cornelius Mercea and Patricia Mercea were the sellers in the 
transaction, and the sellers provided a written property disclosure to me. 
4. At no time did Cornelius Mercea and Patricia Mercea, the sellers, 
ever disclose to me that a public right of way ran down the middle of the 
driveway to the home. If one looks at the home I bought from Defendants, 
nothing would place a reasonable person on notice that the driveway to the 
home was anything but a typical driveway. When, in fact, a fifteen foot public 
rig ht of way runs down the middle of the driveway-and the driveway is an 
access for some undeveloped owned by the Defendants Lamphiear to the east of 
my home. This right of way runs literally fifteen feet from the front door of my 
home. 
S. I wou Id not have bought this home had the true facts been 
disclosed to me by my sellers Defendants Mercea. A visual inspection of the 
property would not, and did not, even suggest that the access for the 
undeveloped property to the east of the home was provided by the driveway of 
the home. 
6. Although I was provided a plat by the escrow agent, along with 
some other papers, before the close of escrow on the home purchase, the plat 
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map illustrated that the undeveloped lot to the east of the residential home was 
too small to be developed (see attached plat map). The plat did not illustrate 
the position of the public right of way in relation to the home being sold by the 
Merceas. I learned only after the close of escrow that the Lamphiears had 
performed a lot line adjustment to the unbuildable lot to the east of the 
home-creating a buildable lot that was many times the size of the originally 
platted lot (lot 1 in the plat). The apparent access to "lot 1" was located several 
houses down from the home at issue and ran right next to the home owned by 
the Lamphiears. 
7. Before the close of escrow I was provided an "overhead" photograph 
by the escrow agent handling the sale of the Merceas' residential home. The 
photograph contained a plat overlay that placed the right of way in question in 
this lawsuit just north of the driveway leading to the home. A visual inspection 
of the home at issue revea!s some overhead telephone lines in the same area 
where the public right of way was depicted in the photograph. Also, there is a 
strip of dirt next to the driveway to the home that seemingly, at least in my 
mind, confirmed that the public right of way was located on the dirt strip next to 
the driveway to the residential home. Also, a large rock outcropping on this 
strip of dirt effectively made the dirt strip impassable. Neither my visual 
inspection of the home nor the plat map and photograph of the home revealed 
to me that the public rig ht of way ran down the middle of the drive way leading 
to the home. 
8. I was aware that an adjacent developed lot with a home located to 
the west of the property may have used the driveway leading to the home as an 
occasional access to a carport the owner had built. But that lot (lot 3) also had a 
paved driveway leading to the home. Accordingly, the carport on the lot to the 
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west of the subject home did not place me on notice that the driveway to the 
home was, in reality, a public right of way. Had I known that the driveway was a 
public right of way, I would not have purchased the home from the Merceas. 
9. I have attached as Exhibit 1 a copy of the plat map supplied to me 
by the escrow agent before the close of escrow. Please note the lot described on 
the plat as "lot 1 ", the unbuildable undeveloped lot to the west of the home at 
issue. Attached as Exhibit 2 is a plat map I obtained after the close of escrow 
illustrating that the Lamphiears did a lot line adjustment to make the "lot 1" a 
buildable lot. Lastly, I have attached as Exhibit 3 a color copy of the overhead 
photograph of the subject home with the plat overlay showing that the public 
right of way was located next to the driveway at issue in an area where a strip of 
dirt lies under some overhead telephone wires. 
Dated: 1/;~to 
~,~) 
Diana James 
Subscribed and sworn before me this /0 day of July, 2010. 
Notary Public in and for tn--p._~ 
Residing at: 7os-f- ~Us 
My Comm. Expires: _ _,___.l~_z.q-+-+/_._trL__ __ _ 
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CERTIFICATE OF SERVICE 
l HEREBY CERTIFY that on the ·zorttday of July, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814 
(v]Ll.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(..--)facsimile to: 667-8470 
Joe Lamphiear and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, ID 83814 
("'1LJ.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box l 3 36 
Coeur d'Alene, ID 8381 6-1 336 
( vrtJ.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( /4csimile to: 664-5884 
Jessica Tvrdy 
JOHN P. WHELAN, P.C. 
213 N. 4th Street 
Coeur d'Alene, ID 83814 
Tele.: (208) 664-5891 
Fax: (208) 664-2240 
ISB# 6083 
SiA:F. OF IDAH(J I ~ 
C0'J~TY OF KOOTENAif s~ 
f~ILEU 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
FIRST AMERICAN TITLE INSURANCE 
CO., FIRST AMERICAN TITLE 
COMPANY, INC. 
Defendants. 
CASE NO. CV-09-992 
MEMORAI\JDUM IN SUPPORT OF 
PLAINTIFFS' MOTION TO VACATE 
JUDGMENT /RECONSIDERATION 
Hearing Date: August 19, 2010 
Time: 3:00 p.m. 
Judge: John P. Luster 
Plaintiff, Diana James, submits the following memorandum in 
support of Plaintiff's motion to vacate/amend judgment: 
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STATEMENT OF CASE 
Defendants, Cornelius Mercea and Patricia Mercea, filed their motion for 
summary judgment in this real estate purchase action on December 11, 2009. 
The motion was very non-specific as to what the Defendants were attempting to 
establish by way of their motion for summary judgment. Some further detail 
was provided in Defendants' "reply" brief. At the hearing on the motion, the 
Court made comments about some of the issues germane to the case, including 
the remedies provided by I.C. 55-2501 et seq. (the Real Property Disclosure 
Act). However, the Court denied Defendants Mercea summary judgment on the 
issue of whether or not Defendants had a duty to disclose relevant facts about 
the "public right of way" at issue in the case. The Court found that a duty to 
disclose did exist. 
Defendants apparently submitted a proposed order to the Court nearly 
sixty (60) days after the hearing. Plaintiff's counsel was not supplied a copy of 
the proposed order when it was submitted to the Court. Plaintiff's counsel first 
saw the proposed order only after the Court had signed and filed the order. The 
order was objectionable because it included "findings of fact" and "conclusions 
of law" outside of the findings made by the Court. Including particularly the 
"conclusion" that the remedy of rescission is not available to the Plaintiff. 
Plaintiff therefore filed a motion for reconsideration. The Defendants Merceas 
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also filed a motion for reconsideration requesting that the Court reverse its 
finding that a duty existed. 
The memorandum filed in support of the Merceas' motion for 
reconsideration addresses the issue of the "duty to disclose". Defendants urged 
the Court to accept the notion that the existence of a duty is a matter of law 
instead of a factual determination to be determined by a jury. The Merceas' 
memorandum also characterized the duty to disclose in a real estate action as 
some form of fiduciary duty-which it is not-although a fiduciary duty may give 
rise to a duty to disclose. 
Nevertheless, the Court reversed itself and declared that no duty to 
disclose existed under the facts of this case. The Court essentially invaded the 
realm of the jury by so ruling. The Merceas were granted summary judgment 
and the Court denied Plaintiff her jury trial. 
WHAT PLAINTIFF SEEKS 
Plaintiff, Diana James, requests that the Court reconsider and deny 
summary judgment to the Merceas on the issue of the duty to disclose. Plaintiff 
should have the right to present her case to a jury in light of the fact that the 
Court first found a duty to disclose and then reversed itself when presented with 
the Merceas' motion for reconsideration. This fact alone demonstrates that a 
triable issue of law and fact exists in this action by virtue of the seemingly 
MEMORANDUM 11\J SUPPORT OF PLAINTIFFS' MOTION TO VACATEJUDGME\JT/RECONSIDERATION-
3 
inconsistent rulings by the Court and the reference by the Court to fiduciary 
duty standards. 
THE COURT'S DECISION 
The Court's recitation of the underlying facts in this action is essentially 
correct. However, certain important facts may have been overlooked, including 
the responses of the Merceas to the "sellers Property Disclosure Form" attached 
to the Affidavit of Diana James filed in opposition to the original motion for 
summary judgment of the Defendants Mercea. 
I.R.C.P. RULE 60(b) MOTIONS 
On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following 
reasons: (1) mistake, inadvertence, surprise, or 
excusable neglect; (2) newly discovered evidence which 
by due diligence could not have been discovered in time 
to move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), 
misrepresentation, or other misconduct of an adverse 
party; (4) the judgment is void; (5) the judgment has 
been satisfied, released, or discharged, or a prior 
judgment upon which it is based has been reversed or 
otherwise vacated, or it is no longer equitable that the 
judgment should have prospective application; or (6) 
any other reason justifying relief from the operation of 
the judgment. 
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In the matter at hand, Plaintiff urges the Court to vacate the judgment 
entered on the ground of I.R.C.P. Rule 60(b)(6). In essence, Plaintiff requests 
that the Court reconsider (in accordance with I.R.C.P. Rule 11 (a)(2)B and Rule 
60(b)(6)) its decision and deny Defendants summary judgment. The specific 
ground relied upon by Plaintiff is that Plaintiff has demonstrated a triable issue 
of law or fact by virtue of the two diametrically opposed findings made by the 
Court-the Court first found a duty to disclose in the initial motion for summary 
judgment but the Court reversed itself on Defendants' motion for 
reconsideration and found that no duty to disclose existed under the facts of 
this case. 
STANDARD FOR SUMMARY JUDGMENT 
Rule 56 of the Idaho Rules of Civil Procedure provides for summary 
judgment where there is no triable issue of law or fact. As the Court stated in 
its' Decision filed June 25, 2010: 
"If the record contains conflicting inferences or if 
reasonable minds might reach different conclusions, a 
summary judgment must be denied" (pg. 5 of 
Decision)(Citation omitted). 
THE BETHLAHMY CASE 
The case of Bethlahmy v. Bechtel, 91 Idaho 55, 415 P.2d 698 (1966) was 
cited by Plaintiff in her opposition to Defendants' motion for summary 
judgment. In the Court's Decision of June 25,2010, the Court made reference to 
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the Bethlahmy case, and the Court correctly identified the standards for 
constructive fraud established by the case. 
The salient issue before the Court in the instant action was whether the 
Defendants Merceas had a duty to disclose the fact that a public right of way ran 
down the middle of the driveway leading to the subject home. 
In Bethlahmy, the Idaho Supreme Court made reference to Janinda v. 
Lanning, 87 Idaho 91 (1964) holding where the Court discussed the maxim of 
Caveat Emptor. The Court stated: 
"[t]he ancient doctrine [caveat emptor] in its strict 
application is no longer in harmony with modern 
concepts of justice and that the Courts have drawn 
away from the doctrine in favor of a rule which would 
impose on the parties to the transaction a duty to speak 
whenever justice, equity and fair dealing demand it." 
(Beth/ahmy, pg. 63) 
The Court went on to quote the Restatement of Contracts, §472, 
Comment b (1932) as follows: 
"if a fact known by one party and not the other is so 
vital that if the mistake were mutual the contract would 
be voidable, and the party knowing the fact also knows 
that the other does not know it, non-disclosure is not 
privileged and is fraudulent." (87 Idaho at 96, 390 P.2d 
at 829). 
''The Janinda case differs from this in that there the 
buyer, having been put on warning, inquired of the 
vendor's agent as to the purity of the water supply. 
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Here the buyer had no warning notice or knowledge of 
the defective condition of the premises and therefore 
made no inquiry of the seller or his agent. Nonetheless, 
the foregoing rule from the Restatement of Contracts 
would be applicable in this case." (Id.). 
The Supreme Court of Idaho ratified the Beth/ahmyholding in its decision 
in Sowards v. Rathbun, 1 34 Idaho 702, 8 P.3d 1 245 (2000). 
KNOWLEDGE BY THE MERCEAS OF JAMES' LACK OF KNOWLEDGE 
In the Court's Decision of June 25, 2010, the Court made reference to the 
elements of constructive fraud. One of those elements requires that the 
nondisclosing party (here the Merceas) have knowledge of a material fact that is 
vital between the parties and knowledge that the other party is unaware of the 
fact. County Cove Development, Inc. v. May, 143 Idaho 595, 1 50 P.3d 288 
(2 006). 
In applying this standard, the Court properly inferred that the Merceas 
were aware of the location of the public right of way. Yet the Court concluded 
as follows: 
"There is no legal duty present in this case imposed 
upon the Merceas to disclose information to James to 
dispel an assumption expressly contrary to the 
information provided and available." 
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EXISTENCE OF PUBLIC RIGHT OF WAY NOT THE ISSUE 
ln its decision, the Court correctly concluded that the Plaintiff was aware 
of a public right of way in close proximity to the subject property before closing 
on the purchase. Diana James does not dispute that she was aware of a public 
right of way. However, Ms. James was supplied a photograph by her escrow 
officer that included a plat overlay (see Affidavit of Diana James in support of 
this motion) that placed the public right of way north of the driveway to the 
subject residential home. Accordingly, Ms. James did not assume that the public 
right of way was not located on the driveway of the property. She was supplied 
information by the parties' escrow agent that affirmatively placed the right of 
way north of the driveway to the residence. This fact mitigates against the claim 
of the Merceas that Diana James is somehow responsible for her own losses due 
to erroneous assumptions of her part. 
THE SALIENT ISSUE IS THE LOCATION OF THE RIGHT OF WAY AND NOT THE 
EXISTENCE OF THE RIGHT OF WAY 
The true issue involved in this case enters around the Merceas duty to 
disclose. The Merceas knew that the right of way ran down the center of the 
driveway to the home. Yet they failed to disclose that highly relevant fact to 
Plaintiff, who was unaware of the fact that the public right of way ran down the 
middle of the driveway. Under the Property Condition Disclosure Act (I.C. 55-
2501 et seq.), a seller is required to disclose relevant facts regarding a 
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residential home. This has been the law in the State of Idaho since l 994. The 
legislature has made it abundantly clear that caveat emptor is no longer the rule 
in Idaho when a residential home is involved. Disclosure is the rule and the 
Merceas violated that rule of law in selling their residential home to Plaintiff. 
Specifically, I.C. 55-2508 requires a seller of residential real property to provide 
a response to the following question: 
"9. Any other problems, including legal, physical or 
other not listed above that you know concerning the 
property? (emphasis added). 
The Merceas did not provide a response to this question (which is found at 
the end of all the questions on page 3 of the Seller's Property Disclosure Form 
(see Affidavit of Diana James in Opposition to Defendants' Motion for Summary 
Judgment). 
Additionally, mandated disclosure "6" (of the Act) asks the following of the 
Seller": 
"6. Describe any conditions that may affect your ability 
to clear title (such as encroachments, easements, 
zoning violations, lot line disputes, etc.)." 
To this question the Mercea's answered "No". (Id.). 
Clearly the Merceas were on notice that a disclosure of the public right of 
way was in order to satisfy the statutory disclosures. They disclosed nothing 
regarding this highly relevant, and vital, fact (see Seller's Property Disclosure 
Form attached to the Affidavit of Diana James in opposition to Defendants 
Merceas' motion for summary judgment) 
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The Merceas were obligated to disclose the fact that the public right of 
way ran down the middle of the driveway to the residential home-therefore a 
duty to disclose existed. 
The Beth/ahmycase and the case of Sowards v. Rathbun, l 34 Idaho 702, 8 
P.3d 1245 (2000) are seemingly directly on point with the case at hand. 
CONCLUSION 
A triable issue of law or fact exists in the present case and Plaintiff should 
not be denied the right to a jury trial. The Court's initial finding that a duty did 
exist should be reinstated and the Mercea Defendants should be denied 
summary judgment on this issue. Plaintiff would argue that the existence of a 
triable issue of law or fact is demonstrated by virtue of the ruling of the Court in 
finding initially that a duty to disclose did exist, yet that finding was reversed on 
Defendants' motion for reconsideration. The Property Disclosure Act and the 
case law also supports Plaintiff's position. 
DATED this Mday of July, 2010. 
JOHN P. WHELAN, P.C. 
By: 
n P. Whelan 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 20''J. day of July, 20 l 0, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814 
(0L).S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ..}-F'acsimile to: 667-8470 
Joe Lamphiear and Susan Lamphiear 
l 021 Crestline Drive 
Coeur d'Alene, ID 83814 (ds. Mail, Postage Prepaid 
( ) Hand Delivered 
) Overnight Mail 
) Facsimile to: 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
(/'JU.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(v(Facsimile to: 664-5884 
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JOHN P. WHELAN, P.C. 
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AMERICAN TITLE INSURANCE CO., 
Defendants. 
CASE NO. CV-09-992 
MEMORANDUM IN SUPPORT OF 
OF PLAINTIFF'S OBJECTIONS TO 
MEMORANDUM OF COSTS AND 
ATTORNEY FEES AND MOTION 
TO DISALLOW COSTS 
Hearing date: August 19, 2010 
Time: 3:00 p.m. 
Judge: John P. Luster 
Im accordance with I.R.C.P. Rule 54(d)(6), Plaintiff, Diana James, by and 
through her attorney of record, John P. Whelan, objects to the memorandum of 
costs and attorney fees and moves that such costs be disallowed in whole or 
part for the reasons that follow: 
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INTRODUCTION 
Plaintiff, Diana James, filed her action against Defendants, Cornelius 
Mercea and Patricia Mercea, alleging that the Merceas did not disclose relevant 
information about a residential home sold by the Merceas to Plaintiff. 
Specifically, Plaintiff alleged the Merceas failed to disclose that a public right of 
way ran across the driveway that leads to the home purchased by Plaintiff. 
The Court initially found that a duty to disclose did exist, but the Court 
reversed itself on the Defendants' motion for reconsideration. 
Defendants filed a memorandum of costs claiming nearly $36,000.00 in 
attorney fees and costs in an action that was decided on summary judgment. 
Plaintiff objects to the request for attorney fees and costs as grossly excessive 
and patently unreasonable. 
DISCOVERY IN ACTION 
Plaintiff served a set of standard interrogatories on Defendants Mercea, 
together with a request for production of documents. In total, the Merceas were 
requested to respond to only sixteen (16) interrogatories and fourteen (14) 
requests for production of documents. The Merceas never responded to 
Plaintiffs' discovery. 
The Merceas also submitted discovery to Plaintiff. The discovery included 
eight (8) interrogatories, twenty-one (21) requests for admissions, and eight (8) 
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requests for production of documents to Plaintiff, to which Plaintiff duly 
responded. 
No depositions have been taken in the action. 
PROCEDURE IN ACTION 
The Merceas' counsel appeared at only three (3) court appearances in this 
action-at two (2) motions for summary judgment and a motion for 
reconsideration. Yet Defendants' claim to have incurred nearly $36,000.00 in 
attorney fees and costs. 
unreasonable. 
The request for fees and costs is patently 
COMPARISON TO PLAINTIFF'S COUNSEL'S ATTORNEY FEES 
Since the first consultation with Plaintiff, Diana James, Plaintiff's counsel, 
John P. Whelan, has devoted a mere $15,756.98 in attorney fees and costs to 
this action(see affidavit of John P. Whelan). The attorney fees alone total only 
$14,512.50, and Plaintiff bears the burden of proof! A comparison of the 
attorney fees incurred by Plaintiff to the attorney fees claimed by Defendants 
Mercea reveals a gross disparity in the fees charged. The only reasonable 
inference to draw is that Defendants are claiming fees that were not, or should 
not have been, incurred. 
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COSTS CLAIMED 
l. Defendants claim $2,350.00 was paid to expert witness Morse & Co. 
for work performed. Mr. Morse did not appear at any deposition or at any trial. 
This fee is excessive and patently unreasonable. Additionally, I. R.C. P. Ru le 
54(d)(l)(C)"8" limits expert witness fees to $2,000.00 "for all appearances" for 
experts who appear at trial or at depositions. Defendants have failed to 
demonstrate why a fee over $2,000.00 would be appropriate, and no 
documentary evidence has been offered in support of this claimed cost. 
2. Defendants claim $497.83 for computer assisted research. The 
amount claimed is excessive and patently unreasonable and devoid of any 
documentation in support of the claimed cost. 
ATTORNEY FEES CLAIMED 
1. Defendants seek to recover $3,053.00 for work performed by 
attorney Kimberly A. Kamel. Ms. Kamel has been licensed in the State of Idaho 
since 2004 and her claimed hourly rate of $21 5.00 is unreasonable and 
excessive for an attorney of limited experience. 
2. Defendants also seek to recover attorney fees at the rate of $240.00 
per hour for attorney Edward Anson. The claimed hourly rate is excessive and 
patently unreasonable, and no client billing or retainer agreement supporting 
this hourly rate has been produced. 
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SPECIFIC TIMESHEET ENTRIES 
l. Defendants' attorney claims l .6 hours for traveling to and from the 
subject property for viewing and photographing. The time claimed is excessive 
and patently unreasonable. Plaintiff's attorney was with Mr. Anson the entire 
time and he billed for only one hour, the actual time spent at the site and the 
travel back and forth. Plaintiff's attorney is located in an office less than three 
minutes from attorney Anson's office. Paying Mr. Anson $240.00 per hour to 
snap photographs seems to be clearly excessive. 
2. Between April 14, 2009 and April 23, 2009, Defendants' attorney 
claims a total of 8.4 hours for preparing, reviewing and finalizing Defendant's 
answer and cross claim and doing research. The time claimed is excessive and 
patently unreasonable. The answer contained denials of most of the allegations 
and the cross claim was nothing more than boilerplate allegations. 
3. Defendants' attorney claims a total of 3.2 hours preparing standard 
discovery requests and drafting a letter to the client. The time claimed is 
excessive and patently unreasonable. 
4. Defendants' attorney claims a total of 6.0 hours was spent on 
researching summary judgment issues alone. Defendants attorney also claims 
additional time was spent on researching summary judgment issues. However, 
that time is combined with time spent on other things as well. The time claimed 
is excessive and patently unreasonable. 
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5. Defendants' attorney claims a total of 3 7.4 hours for research and 
preparing summary judgment paperwork on top of the alleged six hours of 
research. The time claimed is excessive and patently unreasonable. The Court's 
attention is invited to Defendant Merceas' original motion for summary 
judgment which cited only a minimal number of cases on the issue of dedicated 
easements. 
6. Defendants' attorney claims a total of 9.4 hours to reply to the 
opposition of Plaintiff to Defendant's motion for summary judgment. The time 
claimed is excessive and patently unreasonable. 
7. Defendants' attorney claims 0.2 hours on February 24, 2010 for 
reviewing the file, telephone conference with Whelan. Plaintiffs' attorney has no 
record of a telephone conference with Defendants' attorney on or around 
February 24, 2010, indicating that the call either did not take place or, if the call 
occurred, it was so short that it was not billed. 
8. Defendants' attorney claims 0.3 hours on March 4, 2010 for 
reviewing the file, telephone conference with Whelan. Plaintiffs' attorney has no 
record of a telephone conference with Defendants' attorney on or around March 
4, 2010. 
9. Between March 10, 2010 and March 1 7, 2010, Defendants' attorney 
claims a total of 6.0 hours for research, drafting an order, a phone conference 
with the client and draft correspondence to the client. The time claimed is 
excessive and patently unreasonable as a large portion of the time was spent on 
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research and preparing the order. The order created also took substantial 
liberties with the actual holding of the Court. 
1 0. Defendants' attorney claims a total of 28.9 hours on research and 
motion for reconsideration paperwork. The time claimed is excessive and 
patently unreasonable. Plaintiff would invite the Court's attention to the simple 
motion for reconsideration filed by Defendants. 
11. Defendants' attorney claims a total of 0. 5 hours for phone 
conferences with the court reporter. The time claimed is excessive and patently 
unreasonable, and no indication is given for the need for the phone calls. 
l 2. Defendants' counsel repeatedly charged for "research" without 
providing any hint of what was researched in the way of issues. 
13. On April 23, 2009 Defendants' counsel claims that it took 1.3 hours 
to "finalize" (sign) the answer and cross claim and draft correspondence to 
Plaintiff's counsel. 
14. On June l 0, 2010 to June 18, 2010, Defendants' counsel claims 3.2 
hours for preparing standard, boilerplate interrogatories and requests for 
production of documents. 
1 5. Between October l, 2009 and I\Jovember 6, 2009, Defendants' 
counsel claims 8.3 hours researching "summary judgment issues"-yet only a 
few citations are found in Defendants' motion for summary judgment. 
MEMORANDUM IN SUPPORT OF OF PLAINTIFF'S OBJECTIONS TO MEMORANDUM OF COSTS AND 
ATTORNEY FEES AND MOTION TO DISALLOW COSTS- 7 
4., 
16. On November 5, 2009, Defendants' counsel spent 2.3 hours 
preparing two simple affidavits in support of the motion for summary judgment. 
1 7. On November 30, 2009 and December 7, 2010 [sic] Defendants' 
counsel devotes another 9. 8 hours of "research regarding summary judgment 
. " issues . 
18. On December 8, 2009 and December 9, 2009, Defendants' counsel 
devotes another 9.5 hours to a simple and straight forward summary judgment 
motion that does not even state why summary judgment would be appropriate. 
He then billed 2.3 hours to "finalize" the paperwork and to prepare a four 
sentence letter to the Court regarding courtesy copies. 
19. Between January 22, 2010 and January 27, 2010, Defendants' 
counsel bills 9.4 hours for the preparation of Defendants' "reply" papers. In 
total, Defendants' counsel billed nearly 40 hours to prepare a simple motion for 
summary judgment supported by brief affidavits, together with a reply brief. 
The hours claimed are clearly excessive, unreasonable and unsupported by any 
specific entries on Defendants' counsel's time sheets. 
20. Between March 10, 201 0 and March 17, 2010, Defendants' counsel 
billed 6.0 hours to prepare the order on the initial motion for summary 
judgment. 
21. On April 9, 2010, attorney "KAK" "reviews" the pleading and 
performs additional "research" on the issues of "duty", "latent and patent 
defect"-all after attorney Anson had already billed for dozens of hours of 
summary judgment research. After attorney "KAK" performs research attorney 
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Anson bills an additional 3.0 hours for his "research"-for a total of 6.3 hours of 
research after Defendants' reply brief had been filed. Nevertheless, the 
"research continues". 
22. Between April l 5, 2010 and April 27, 2010, another 28.9 hours is 
spent doing "research" in support of a simple motion for reconsideration. On 
May 5, 2010 another 5.8 hours is billed by attorney Anson drafting, re-drafting 
and researching summary judgment issues. 
CONCLUSION 
In total, the attorney fees claimed are outrageous, and grossly inflated in 
an action where the sole work product of Defendants' counsel took the form of a 
simple motion for summary judgment, a reply brief and a simple motion for 
reconsideration supported by simple affidavits. Defendants should be denied 
fees on the basis that the fees claimed are so outrageous and unreasonable that 
the fees must be denied entirely. 
Dated: 
Lastly, Defendants have stated no basis for an award of attorney fees. 
1/2r / ro 
I I 
Respectfully Submitted, 
JOHN P. WHELAN, PUJ 
~Q .. '.U/L-
Jopn f · Whelan 
Atblney for Plaintiff 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 20-rtt day of July, 201 0, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814 
( ~- Mail, Postage Prepaid 
( ) Hand De live red 
( ) Overnight Mail 
( dacsimile to: 66 8470 
Joe Lamphiear and Susan Lamphiear 
l 021 Crestline Drive 
Coeur d'Alene, ID 83 814 
(vJl).S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
Doug las S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
( ~.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) _9)ternight Mail 
(/f'Facsimile to: 664-5884 
~=======:;-~~~-_Jc-::::::_---0 
JOHN P. WHELAI\J, P.C. 
213 I\J. 4 th Street 
Coeur d'Alene, ID 83814 
Tele.: (208) 664-5891 
Fax: (208) 664-2240 
ISB# 6083 
STATE GF lDAHO ~ SS 
COUNTY OF KOOTENAI! 
FILED: 
20!0JLIL20 PM 2:00 
OURT _ led! __ _ 
11\J THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, 11\J AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE 
A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
FIRST AMERICAN TITLE 
INSURANCE CO., 
Defendants. 
CASE NO. CV-09-992 
MOTION TO DISALLOW COSTS AND 
ATTORNEY FEES 
Hearing Date: August 19, 2010 
Time: 3:00 p.m. 
Judge: John P. Luster 
COMES NOW, the Plaintiff, Diana James, by and through her attorney of 
record, John P. Whelan, pursuant to I.R.C.P. 54(d)(6), objects to the costs and 
attorney fees claimed by Defendants, Cornelius Mercea and Patricia Mercea in 
Defendants' Memorandum of Costs and Attorney Fees on the grounds that the 
memorandum of costs and attorney fees cites no specific basis or argument in 
MOTION TO DISALLOW COSTS AI\ID ATTORNEY FEES- l 
support of the request for costs and attorney fees. Furthermore, the claimed 
attorney fees are clearly excessive and there is no valid basis for an award of 
attorney fees and costs. Additionally, the claimed costs are excessive and 
without documentary support. Accordingly, Plaintiff, objects to Defendants' 
memorandum of costs and attorney fees in its entirety. 
Plaintiff requests oral argument on this motion. 
DATED this ii_ day of July, 2010. 
JOHN P. WHELAN, P.C. 
By:-:::;:~::_\,,L'.__j£_~~-----t.,~L..li.~~ 
Jbhn . Whelan 
\~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 2.DT# day of July, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814 
( vYlJ.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(efacsimile to: 667-8470 
Joe Lamphiear and Susan Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, ID 83814 
(v(u.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
,,,,,,.-
(--1 U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ~simile to: 664-5884 
1 
Jessica Tvrdy 
JOHr-..I P. WHELAN, P.C. 
21 3 N. 4th Street 
Coeur d'Alene, ID 83814 
Tele.: (208) 664-5891 
Fax: (208) 664-2240 
ISB# 6083 
sr11:r:: OF !DAHo i A 
COUNTY OF KOOTENAI? ~s 
FILED: 
ZOlQ JUL 20 PM 2: 00 
/) 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAM ES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE 
A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
FIRST AMERICAN TITLE 
INSURANCE CO., FIRST AMERICAN 
TITLE COMPANY, INC. 
Defendants. 
CASE NO. CV-09-992 
MOTION TO VACATE 
JUDGMENT /RECONSIDERATIOI\J 
Hearing Date: August 19, 2010 
Time: 3:00 p.m. 
Judge: John P. Luster 
COMES NOW, the Plaintiff, Diana James, by and through her attorney of 
record, John P. Whelan, and moves this Court pursuant to I.R.C.P. 11 (a)(2), 52(b) 
and 59(e) to vacate and/or reconsider the ruling granting the Mercea Defendants 
summary judgment filed by the Court on July 9, 2010. This motion is made on 
the grounds that the Court initially denied the Merceas summary judgment on 
MOTION TO VACATEJUDGMENT/RECGr>JSIDERATION- l 
the exact same set of facts revisited by the Merceas' motion for reconsideration. 
In the initial summary judgment hearing the Court found the existence of a duty 
to disclose but the Court reversed itself in granting summary judgment to the 
Merceas in the course of their motion for reconsideration. This fact alone 
demonstrates that there exists a genuine issue of law or fact in this action and 
Plaintiff should be permitted to try her case. This motion is made on the further 
ground that Plaintiff believes that the Court was operating under misconception 
of the facts of this case as is demonstrated by the Court's decision filed July 9, 
2010 in this action. 
Plaintiff requests oral argument on this motion. 
DATED this~ day of July, 2010. 
JOHN P. WHELAN, P.C. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the zon-lday of July, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, 
and addressed as indicated below: 
Edward J. Anson 
708 Northwest Blvd., Suite 401 
Coeur d'Alene, ID 83814 
(v1LJ.S. Mail, Postage Pre paid 
( ) Hand Delivered 
( ) Overnight Mail 
(vrfacsimile to: 667-8470 
Joe Lamphiear and Susan Lamphiear 
l 021 Crestline Drive 
Coeur d'Alene, ID 83814 
(,1~. Mail, Postage Prepaid 
( ) Hand De I ive red 
( ) Overnight Mail 
( ) Facsimile to: 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
(i/(U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(--1Facsirnile to: 664-5884 
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Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
Attorneys & Counselors 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-8470 
Emai I: eja@wi therspoonkelley. com 
A ttorncysfor Defendants 
Cornelius kfercea and Patricia lvfercea 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
12 DIANA JAMES, NO. CV-09-992 
13 Plaintiff, 
14 vs. 
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CORNELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
co., 
Defendants. 
CORNELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefendants. 
AND 
NOTICE OF HEARING 
Hearing Date: August 19, 2010 
Time: 3 :00 p.m. 
Judge: Honorable John P. Luster 
COMES NOW, the Defendants Mercea, by and through their attorney of record, 
Edward J. Anson of Witherspoon Kelley, and pursuant to I.R.C.P. 54, respectfully moves this 
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Court for an Order of Settling the amount of attorney's fees and costs, if any, to be awarded to 
said Defendants. 
This motion is supported by the Affidavit and Memorandum of Costs and Attorney's 
Fees previously filed in this action on July 6, 2010, which was thereafter objected to by Plaintiff 
in her Motion to Disallow Costs and Attorney's Fees dated July 19, 2010. This motion is 
further suppo11ed by that Affidavit of Edward J. Anson filed and served herewith. 
The Defendants Mercea are entitled to an award of attorney's fees on the basis of 
paragraph 25 of the Real Estate Purchase and Sale Agreement entered into by and between the 
Merceas and the Plaintiff which provides as follows: 
25. ATTORi}.JEY'S FEES: If either pa11y initiates or defends any arbitration or 
legal action or proceedings which are in any way connected with this 
Agreement, the prevailing party shall be entitled to recover from the non-
prevailing party reasonable costs and attorney's fees, including such costs and 
fees on appeal. (Joint Affidavit of Cornelius Mercea and Patricia .A1ercea in 
Support of Motion for Summwy Judgment dated December 1, 2009, Exhibit B 
thereto) 
That this action was connected with the parties' Real Estate Purchase and Sale 
18 Agreement. That the Defendant Merceas are the prevailing party in this action. That the 
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Merceas are entitled to an award of Attorney Fees pursuant to I.R.C.P. 54(e)(5). 
The Defendant Merceas give notice of their intention to produce testimony, evidence, 
and oral argument at the hearing upon this motion. 
NOTICE OF HEARING 
YOU ARE HEREBY NOTIFIED that a hearing on Defendant Mercea's Motion to 
Determine Attorney's Fees and Costs will be held at the Kootenai County Court House, Coeur 
d'Alene, Idaho, on the 19th day of August, 2010. at the hour of 3 :00 p.m. before the Honorable 
John P. Luster at the Kootenai County Courthouse located at 324 W. Garden Avenue, Coeur 
d'Alene, Idaho, or as soon thereafter as counsel may be heard at which time said motion will be 
considered. 
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DATED this 0day of August, 2010. 
Ed J. Anso~ 
ITHERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Blvd, Suite 300 
Coeur d'Alene, Idaho 83814 
Phone: (208) 667-4000 
Attorneys.for Defendants Mercea 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on thi~ day of August, 2010, I caused a true and correct 
copy of MOTION TO DETERMINE ATTORNEY'S FEES AND COSTS AND NOTICE OF 
HEARING to be forwarded, with all required charges prepaid, by the method(s) indicated 
below, to the following person(s): 
John P. Whelan, P.C. 
Attornev at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83 814 
Counsel.for Plaintiff 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
Pro Se 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
P.O. Box 1336 
Coeur d'Alene, Idaho 83 816-13 3 6 
Attorneys for Defendant First Arnerican Title 
Company, Inc. 
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Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-84 70 
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Attorneys.for Defendants 
Cornelius Mercea and Patricia Mercea 
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CORc"NELIUS MERCEA and PA TRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
co., 
Defendants. 
CORtl\.JELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, 
Crosse! aim ants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefendants. 
STATE OF IDAHO ) 
:ss 
27 County of Kootenai ) 
28 Edward J. Anson, being first duly sworn, on oath, deposes and says: 
AFFIDAVIT OF EDWARD J. ANSON RE: ATTORNEY 
FEES - I 
K·\wdocs\cda,rnun\56704\0001\COOl4395 DOC 
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Atturncys & CounsL:lors 
That I am the attorney for the Merceas in the above referenced action. That J make this 
2 affidavit upon my personal knowledge. 
3 That I have reviewed the Affidavit and Memorandum of Costs and Attorney's Fees that 
4 I filed in this action on July 6, 2010. That in reviewing this matter I noticed that the affidavit 
5 contained a mistake. The affidavit states that my hourly rate is $240.00 per hour. That is an 
6 error. During 2009 my hourly rate increased from $240.00 per hour to $250.00. The Merceas 
7 became my clients during April of 2009, after the increase in my hourly rate. The Merceas 
8 were charged for my services at the rate of $250.00 per hour and paid our fees and costs. 
9 Attached hereto as Exhibit 1 is a true and co1Tect copy of my engagement letter with the 
IO Merceas dated April 16, 2009 setting forth my hourly rate and the terms of my firm's 
I I representation of the Merceas. 
12 That in the Affidavit and Memorandum of Costs and Attorney's Fees I stated that I am 
13 familiar as to the hourly rate of counsel with similar skill, knowledge, and experience and that 
14 my hourly rate is similar to prevailing charges for similar work. In support of that statement I 
15 state that the following attorneys have the following hourly rates: 
16 
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n 
23 
24 
25 
26 
27 
28 
ATTORNEY 
Charles B. Lempesis 
John F. Magnuson 
R. Wayne Sweney 
Susan P. Weeks 
Dennis M. Davis 
Mark A. Ellingsen 
.Joel P. Hazel 
Mischelle R. Fulgham 
Peter C. Erbland 
AFFIDAVIT OF EDWARD J. ANSON RE: ATTORNEY 
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HOURLY RATE 
$250.00 
$250.00 
$280.00 
$250.00 
$255.00 
$240.00 
$240.00 
$260.00 
$250.00 
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Paul W. Daugharty 
Stephen B. McCrea 
$250.00 
$240.00 
I discussed the issue of attorney's fees sought by the Merceas in this case with John 
Magnuson. He advised me that he had recently a similar case which involved a Motion for 
Summary Judgment and was concluded by a Motion for Reconsideration. While that case had 
two depositions, it had limited written discovery. In this case written discovery occupies two 
files. In Mr. Magnuson's case, entitled Jacklin Land Company v. Blue Dog RV, et al., Kootenai 
County Case No. CV 08-6752, Mr. Magnuson was awarded $36,875.00 in attorney fees. 
Attached hereto respectively as Exhibits 2, 3, and 4 are from that case Plaintiff's Memorandum 
of Costs and Attorney's Fees; Affidavit of John F. Magnuson in Support of Plaintiff's 
Memorandum of Costs and Attorney's Fees; and Order re: Attorney Fees and Costs. 
In the American Bank v. BR]v Development, Inc. case presently pending before this 
Court, given Kootenai County Case No. CV 09-2619, the Plaintiff has filed a Motion for Pm1ial 
Summary Judgment with arguments set for November 2, 2010. During that case a large 
number of documents have been produced in discovery and four and a half days of depositions 
have occurred. In Plaintiff's Memorandum in Support of Motion for Pm1ial Summary 
Judgment dated July 15, 2010, Plaintiff writes "To date, American Bank has incurred costs, 
expenses, and attorney's fees in the approximate amount of $220,000.00." (Afemorandum, page 
22). While that case is not necessarily directly similar to this case, it is an indication of the 
amount of attorney's fees that can be incurred up to a motion for partial summary judgment. 
DATED this 5th day of August, 2010. 
__.,,,..,~~&~-b-.~~c:::::::::::===--====------=------
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J. Anson 
HERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Blvd, Suite 300 
Coeur d'Alene, Idaho 83 814 
Attorneys for Defendants Mercea 
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N tarv Public in and for the State of Idaho 
Residing at: H11i /alt Yi ;[2) 
My commission efpires: ' ?- / - / fr. 
CERTIFICATE OF SERVICE 
I certify that on this the £day of August, 2010, I caused a true and correct copy of the 
AFFIDAVIT OF EDWARD J. ANSON RE: ATTORNEY FEES to be forwarded, with all 
required charges prepaid, by the method(s) indicated below, to the following person(s): 
John P. Whelan. P.C. 
Attorney at Law 
213 N. 4 th Street 
Coeur d'Alene, Idaho 83814 
Joe and Sue Lamphiear 
1021 Crest] ine Drive 
Coeur d'Alene, Idaho 83814 
Pro Se 
Douglas S. Marfice 
P.O. Box 1336 
Coeur d'Alene, Idaho 83816 
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Tina Marie Bell 
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COEUR D'ALENE OFFICE 
EDWARD J ANSON+-T-
DENNlS M DAV[S+-T-
MARK I\ ELLINGSEN"> 
JOEL p HAZEL A 
JENNfFER M SIMl'SON+-+ 
JASOr-:s WING--
SPOKANE OFFICE 
RODERl l. MAGNLISOr,,: 
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WITHERSPOON, KELLEY, DAVENPORT & TOOLE 
A PROFESSIONAL SERVICE CORPORATION 
ATTORNEYS & COUNSELORS 
THE SPOKESMAN REVIEW BUILDING 
608 NORTHWEST BOULEVARD, SUITE 300 
COEUR D'ALENE, !DAJ-1O 83814-2146 
Telephone: (208) 667-4000 
Fax: (208) 667-8470 
April 16, 2009 
Via: Email patriciamercea@msn.com 
Cornelius & Patricia Mercea 
6641 N. Mesa View Drive 
Tucson, AZ 85718 
Re: Legal Representation 
Dear Mr. and Mercea: 
SPOi<ANE OFFICE 
I IOO US BANK BUILDING 
412 WEST RIVERSIDE AVENUE 
SPOKANE. WASHINGTON 'i920l-(11(}11 
(509) 624-5265 
PORTLAND OFFICE 
1515 SW FrFrH AVENUE, SUITE 69(1 
PORTLAND, OREGON '.l7llll 
Telephone (50J) 546-2191 
F.ix (503) 546-3889 
RETIRED 
JOHN E. IIEATH, JR 
ALLAN H TOOLE 
OF COUNSEL 
STANLEY R SCHULT~ 
DONALD J. LUKES 
This letter will set forth the basis of the agreement pursuant to which 
\Vitherspoon, Kelley, Davenport & Toole, P.S. is delighted to provide legal services to 
you. 
We will undertake the necessary investigation, research, and related work to 
represent you in connection with the James v. Mercea, Kootenai County Case No. 
CV09-992 matter. Unless otherwise agreed in writing between our firm and you, our 
engagement will be limited to this matter and will not involve the general 
representation of you. 
Pursuant to the Rules of Professional Conduct, Witherspoon, Kelley, 
Davenport & Toole, P.S. bills for fees taking into account a number of factors. The 
principal factor is the amount of time required in representing a client. Other factors 
which have a significant bearing on our fees will include the skill required to provide 
competent representation, familiarity ,vith the specific are of the law involved, the 
preclusion of success achieved, and the history of our relationship with the client. 
Witherspoon, Kelley, Davenport & Toole, P.S. will provide you with a 
monthly bill for services rendered and costs advanced. While the firm's billing rates 
may change from time to time, my services will be billed based on an hourly rate of 
$250 per hour. The expertise of other lawyers in the firm may also be required. 
Cornelius and Patricia Mercea 
April 16, 2009 
Page 2 
Services of associates and other principals of Witherspoon, Kelley, Davenport & 
Toole, P.S., who may assist me in this matter, are based on hourly rates (depending 
upon the lmvyer) between $175 and $290 per hour. From time to time, the firm 
reviews and revises these rates, and we will provide written notice to you of any future 
proposed change in the rates. I would not anticipate any rate changes until the first 
quarter of 2010. 
We have requested that we receive from you the sum of $10,000 as a retainer. 
This retainer will be held in trust and will be applied against our final bill. We will 
expect payment of our monthly invoices within thirty days, and interest on unpaid 
accounts at the annual rate of 12% will be imposed commencing thirty days after the 
date of our statement. We did discuss the fact that it is possible that our total fees and 
costs will significantly exceed $10,000 and could easily be in the $30-$40,000 range. 
We will attempt to work with you to make suitable financial arrangements. In the 
event that fails to occur, we will withdraw from representation as discussed below. 
When appropriate, we may also use non-lawyer personnel in our office to 
accomplish tasks at a lower cost to you. These individuals will be assigned tasks 
under my supervision. For example, we employ law clerks who are law students or 
recent law graduates. They perform a number of legal research and information-
gathering functions, as needed. They will be billed at $100.00 per hour. We 
frequently use computer-based legal research facilities which are billed on a unit basis, 
depending on the total elapsed computer time used. 
Our firm typically incurs a variety of out-of-pocket costs arising in connection 
with the provision of legal services. These expenses include, but are not limited to, 
such items as long distance telephone charges, copying costs, facsimile costs, experts' 
fees and travel expenses. These expenses are your responsibility and will be included 
in monthly billings. / 
The firm creates and maintains files incident to our representation of clients, 
and we will do so in connection ,vith our representation of you. These files remain the 
property of Witherspoon Kelley Davenport & Toole, P.S. and will be maintained in 
storage for a period of seven years after conclusion of the matter to which they relate, 
at vvfoch time they will be destroyed. 
The firm reserves the right to withdraw from representation on fourteen days' 
notice in the unlikely event that you should seek to involve the firm in any unlawful or 
unethical activity, fail to cooperate with the firm in the rendition of legal services, fail 
to remain current as invoiced by the firm, or for any other reason for which this firm 
deems ,vithdrawal is appropriate. 
Cornelius and Patricia Mercea 
April 16, 2009 
Page 3 
We look forward to representing you. If you have any questions about fee 
arrangements, please give me a call. 
Sincerely, 
WITHERSPOON,KELLEY,DAVENPORT 
& TOOLE, P.S. 
EJA:akg 
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EXHIBIT 2 
JOHN F. MAGNUSON 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 83814 
Phone: (208) 667-0100 
ISB #04270 
Attorney for Plaintiff 
n\J THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRJCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
JACKLIN LAND COMPANY, an Idaho 
limited partnership, 
Plaintiff, 
\'S. 
BLUE DOG RV, INC., an Idaho 
corporation; THE PATTERSON 
FAI'v1IL Y 2000 TRUST CREA TED 
U/T/A DATED FEBRUARY 25, 2000; 
GAYLEN C. PATTERSON, TRUSTEE; 
THE BR"'\.NAGH FAMILY 2000 TRUST 
CREATED U/T/A DATED JANUARY 
13, 2000; JOHN A. BRANAGH, 
TRUSTEE; KL PROPERTIES, INC., a 
California co11Joration; RICHARD A. 
CORDES and SUZAN:\JE M. CORDES, 
husband and wife; DA YID BARNES and 
MICHELLE BAR."l\fES, husband and wife; 
GARY L. PATTERSON and 
ELIZABETH PATTERSON, husband and 
wife; PHILLIP J. DION and KJMBERL Y 
L. DION, husband and wife: and 
ANDREW J. BRANAGH and AJ\:l\lE C. 
BRANAGH, husband and wife, 
Defendants. 
CASE NO. CV-08-6752 
PLAII\TIFF'S MEMORANDUM 
OF COSTS AND ATTORNEY 
FEES 
PLAINTIFF'S rv!ElVJORA"!nJ:1\1 OF COSTS AND FH.S -- PAGE l 
4 
Pursuant to IRCP 54(d) and 54(e ), I.C. § 12-120(3), and the accompanying Affidavit of John 
F. Magnuson (filed herewith), Plaintiff Jacklin Land Company submits and files the following 
Memorandum of Costs and Fees in the above-captioned matter: 
COSTS AS A MATTER OF RIGHT PURSUANT TO IRCP 54(d)(1)(C): 
(1) Court Filing Fees: 
Filing fee: 
(2) Actual Fees for Service of Any Pleading or Document in 
the Action, Whether Served by a Public Officer or Other 
Person: 
Service of Complaint: 
September 11, 2008: 
(3) Charges for One ( l) Copy of Any Deposition Taken 
by Any of the Pmiies to the Action in Preparation for 
Trial of the Action: 
Deposition of Pat Leffel: 
Deposition of Tom Stoeser: 
TOTAL: 
TOTAL COSTS AS A !VIATTER OF RIGHT PURSUANT 
TO fRCP 54(d)(1)(C): 
$ 88.00 
$ 55.00 
$475.00 
$ 430.75 
$1,048.75 
Sl .048. 75 
COSTS AS A MATTER OF DISCRETfON PURSUANT TO fRCP 54(d)(l)(D): 
Plaintiff claims as a discretionary cost the sum of $803. 90 in computerized research, as 
detailed more fully in the accompanying Affidavit of John F. Magnuson, which is respectfully 
submitted to have been reasonably, necessarily, and exceptionally incurred, and which Plaintiff 
suggests should be assessed in the interests of justice, given the need to consult authorities outside 
of the state ofidaho which were controlling on one of the primary issues in the case. 
l1 LI\INTIFF'S MEMORANDUM OF COSTS AND FEES -- PAGE 2 
ATTORNEY FEES 
John F. Magnuson - 147.5 Hours at $250.00 per hour: 
RECAPITULATION: 
Costs as of Right: 
Costs as a Matter of Discretion: 
Attorney Fees: 
TOTAL COSTS AND FEES: 
$36,875.00 
$ 1,048.75 
$ 803.90 
$36,875.00 
$38,727.65 
The foregoing statement of costs and fees actually incurred by Plaintiff in this action is 
correct and in compliance with Idaho Rules of Civil Procedure 54(d) and 54(e). The foregoing 
statement offees is supported by the Affidavit of John F. Magnuson filed herewith pursuant to IRCP 
54(e)(5). 
DATED this 301h day of October, 2009. 
JOHN VAGNUSON 
PLAJNTIFF'S MEMORANDU/\1 OF COSTS AND FEES -- PAGE 3 
STATE OF IDAHO ) 
) ss. 
COUNTY OF KOOTENAI ) 
JOHN F. MAGNUSON, being first duly sworn, deposes and states: 
That I am the attorney for the above-named Plaintiff; that I have read the contents of the 
foregoing Memorandum of Costs and Fees; that to the best of my knowledge and belief, the items 
therein are true and c01Tect, and that the costs claimed are in compliance with IRCP 54 (d)(5), and 
that the items in the above bill have been reasonably and necessarily incun-ed in this action. 
JOI-,, 1·, 7JNUSON 
SUBSCRIBED AND SWORN to before me this 30th day of October, 2009. 
KI~ YSTI CLIFT 
1'-iut3r_y Public 
State of Idaho 
e State of Idaho 
Residing at: Coeur d'Alene 
My Commission Expires: r I /to/IL{ 
PLAINTIFF'S ME1\-10RANDUM OF COSTS AND FEES -- PAGE 4 
CERTIFICATE OF SERVICE 
I hereby certify that on the 30th day of October, 2009, I served a true and correct copy of the 
foregoing the method indicated below, and addressed to the following: 
Michael J. Hines 
Michael Sclu11idt 
Lukins & Annis, P.S. 
1600 Washington Trust Financial 
US Mail 
Overnight Mail 
Hand Delivered 
Facsimile 
--
717 W. Sprague A venue 
Spokane, WA 99201-0466 
.JACKUN-BLUE DOG-COST&FEES.MEM.wpd 
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509/747-2323 
CERTIFY THAT THE FOREGOlt'-JG IS A 
Y OF I Ht: ORIGINAL NOW ON FILE OR THIS OFFICE 
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EXHIBIT 3 
EXHIBIT 3 
JOHN F. MAGNUSON 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 83 814 
Phone: (208) 667-0100 
ISB #04270 
Attorney for Plaintiff 
'ir.~r, ri,~, '"''7 D~ / .• 18 
_, ; ' •.1 1 1 ,) (_; I r I L.f • 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
JACKLIN LAND CO:MPANY, an Idaho 
limited partnership, 
Plaintiff, 
VS. 
BLUE DOG RV, INC., an Idaho 
corporation; THE PATTERSON 
FAMILY 2000 TRUST CREA TED 
U/T/A DATED FEBRUARY 25, 2000; 
GA YLEN C. PATTERSON, TRUSTEE: 
THE BRANAGH FAMILY 2000 TRUST 
CREATED U/T/A DATED JANUARY 
13, 2000; JOHN A. BRANAGH, 
TRUSTEE: KL PROPERTIES, INC., a 
California corporation; RICHARD A. 
CORDES and SUZANNE M. CORDES, 
husband and wife; DA YID BARc'\fES and 
MICHELLE BARNES, husband and wife; 
GARY L. PATTERSON and 
ELIZABETH PATTERSON, husband and 
wife; PHILLIP J. DlON and KIMBERLY 
L. D[ON, husband and wife; and 
ANDREW J. BRANAGH and ANNE C. 
BRANAGH, husband and wife, 
Defendants. 
AFFIDA \'IT OF JOHN F. MAGNUSON -- PAGE I 
CASE NO. CV-08-6752 
AFFIDAVIT OF JOHN F. 
MAGNUSON IN SUPPORT OF 
PLAINTIFF'S MEMORANDUM 
OF COSTS AND ATTORNEY 
FEES 
STATE OF IDAHO ) 
) ss. 
COUNTY OF KOOTENAI ) 
JOHN F. MAGNUSON, being first duly sworn upon oath, deposes and says: 
l. I am the attorney of record for Plaintiff Jacklin Land Company in the above-captioned 
matter. I am over the age of eighteen, have personal knowledge of the matters set forth herein, and 
am otherwise competent to testify thereto. 
2. I undertook the representation of Jacklin Land Company in this matter in the summer 
of 2008. My hourly rate in effect at that time for work of this nature was S250. 
3. Between July 24, 2008 and September 30, 2009, I expended 147.5 hours on behalf 
of the Plaintiff. Attached hereto as Exhibit A, and incorporated by this reference, is an itemization 
of the specific time expended in the prosecution of the Plaintiffs claims. 
4. As of the execution and filing of this Affidavit, I have not yet compiled the time 
expended in October vvith respect to matters pertaining to the entry of the Judgment, the Judgment 
proposed by the Defendants, time associated with the preparation of this Affidavit and the 
accompanying Cost Bill, and the work associated with the defense of Defendants' motions currently 
set for hearing on October 29, 2009. Those fees will be added by supplemental affidavit when 
calculated. 
5. The claims asserted by the Plaintiff arise out of a certain Agreement of November 6, 
1990 by and between Quality Centers Associates (the predecessor-in-title to Defendants) and Jacklin 
Land Company. A true and correct copy of the same is attached as Exhibit A to Plaintiffs Complaint 
on file herein. The Complaint was verified August 22, 2008. Said Agreement is referred to herein 
as "the subject Agreement." Plaintiff contends that the subject Agreement constitutes a "commercial 
AFFIDAVIT OF JOHN F. MAGNUSON -- PAGE 2 
transaction" as that phrase is utilized by Idaho Code § 12-120(3) and the case law interpreting the 
same. 
6. I believe, in good faith, and therefore state, that the amount of fees claimed in 
'·Plaintiff's Memorandum of Costs and Attorney Fees," as itemized on Exhibit A thereto, 1s 
reasonable considering the factors set forth in IRCP 54( e)(3 ), to-wit: 
(A) The time and labor required: See Exhibit A hereto. 
(B) The novelty and difficulty of the question: Reasonable for an experienced 
attorney. 
(CJ The skill requisite to perform the legal service properly and the experience 
and ability of the attorney in the particular field of law: Reasonable for an 
experienced attorney. 
(D) The prevailing charges for like work: The fees requested are within the range 
of fees in this area. 
(E) Whether the fee is fixed or contingent: Hourly basis. 
(F) Time limitations imposed by client or circumstances of this case: Typical for 
cases of this nature. 
(G) The amount involved and the results: Plaintiff sued Defendants for breach 
of a written contract, to which the Defendants had succeeded, and for 
permanent injunctive relief consistent thereto. The result was the entry of an 
opinion which entered summary judgment in favor of the Plaintiff and against 
the Defendants. 
(H) Undesirability of case: Not applicable. 
(I) The nature and length of the professional relationship with the client:] have 
represented Jacklin Land Company over the past tvvel ve ( 12) years 
(approximately) on an occasional basis with respect to matters pertaining to 
real estate. 
(J) Awards in similar cases: This case is one for permanen'.: injunctive relief and 
not for monetary damages. Hence, a description of the "award,'' in the 
context of '·similar cases," is largely inapplicable. 
AFFIDAVIT OF JOHN F. MAGNUSON -- PAGE 3 
(K) The reGsonable cost of automated legal research: This case involved some 
issues of interpretation and enforcement of CC&Rs which had been 
addressed in large pai1 by jurisdictions other than Idaho. These issues vvere, 
in lGrge part, controlling as to the successful request for injunctive relief. 
Those costs, which Plaintiff contends were reasonable under the 
circumstances, include the following: 
DATE: 
1/15/2009 
3/24/2009 
8/24/2009 
RESOURCE SOURCE: AMOUNT: 
$129.91 
$143.74 
$530.25 
$803.90 
Westlaw 
Westlaw 
Westlaw 
TOTAL: 
7. Your Affrmt further states that the fees claimed herein are reasonable in light of the 
factors set forth in IRCP 54. 
DATED this 30111 day of October, 2009. 
AGNUSON 
SUBSCRIBED AND SWORN to before me this 30th day of October, 2009. 
KRYSTI CLIFT 
N Olill''., Putii ic 
State of Idaho 
AFFIDAVIT OF JOH~ F. MAGNUSON -- PAGE 4 
Notary I ublic in and fo · t e State of Idaho 
Residing at: Coeur d'Alene 
My commission expires: I I / 1 o/ IL/ 
CERTIFICATE OF SERVICE 
I hereby certify that on 30th day of October, 2009, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 
Michael J. Hines 
Michael Schmidt 
Lukins & Aru1is, P.S. 
1600 Washington Trust Financial 
Center 
717 W. Sprague Avenue 
Spokane, WA 99201-0466 
JACKLIN-BLUE DOG JFM-COSTAFF.wpd 
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Mail 
__ Overnight Mail 
Hand Delivered 
Facsimile 
509/747-2323 
JOHN F. MAGNUSON 
ATTORNEY AT LAW 
P .0. BOX 2350 
COEUR D'ALENE, ID 83816 
Invoice submitted to: 
Jacklin Land Company 
Attn: Tom Stoeser 
4752 W. Riverbend Avenue 
Post Falis !D 83854 
October 19, 2009 
In Reference To: Jacklin Land v. Blue Dog 
Fee Arrangement: $250 Hour 
File No. 98-151.7 
Professional Services 
7/24/2008 Review documents; conference with DJ. 
7/25/2008 Review client documents; conference with client. 
8/5/2008 Review documents; letter to client; draft demand letter, 
complaint and related filings; telephone calls and 
correspondence re: same; letter to/from client. 
8/6/2008 Telephone call from counsel; revise pleadings. 
8/7/2008 Revise complaint; draft verification, correspondence; work 
on service issues; telephone call to/from counsel. 
8/8/2008 Letter to client. 
8/'12/2008 Conference with client; letter to JB; review file; draft and 
revise correspondence. 
8/13/2008 Telephone cal! from JB; letter to/from client. 
8/19/2008 Telephone call to/from JB. 
Letter from client. 
Hrs/Rate 
0.60 
$250.00/hr 
0.40 
$250.00/hr 
4.80 
$250.00/hr 
0.30 
$250.00/hr 
1.30 
$250.00/hr 
0.30 
$250.00/hr 
1.10 
$250.00/hr 
0.50 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
Amount 
$150.00 
$100.00 
$1,200.00 
$75.00 
$325.00 
$75.00 
$275.00 
$125.00 
$75.00 
$50.00 
Jacklin Land Company 
8/22/2008 Conference with client; finalize complaint; letter to JS; letter 
from client; file complaint. 
8/25/2008 Telephone call to/from client. 
8/26/2008 Telephone call to/from client; letter re: same; letter from 
client. 
8/27/2008 Letter from cHent, to counsel. 
8/28/2008 Telephone call from and correspondence to ~IB. 
9/2/2008 Letter to court; letter from JB. 
9/9/2008 Letter from court. 
9/rn/2008 Telephone ca11 from AB; telephone call from JB. 
9/i i /2008 Letter to/from client. 
9/15/2008 Letter from client; letter from AB, JB. 
9/16/2008 Letter to client. 
9/i 7/2008 Letter from client. 
9/19/2008 Draft default notice, correspondence. 
9/22/2008 Miscelianeous correspondence. 
9/23/2008 Miscellaneous correspondence. 
9/29/2008 Conference with MH; multiple correspondence from MH. 
10/1/2008 Telephone call to court; ietter to/from client. 
Hrs/Rate 
1.00 
$250.00/hr 
0.20 
$250.00/hr 
0.40 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
0.40 
$250.00/hr 
0.20 
$250.00/hr 
0.40 
$250.00/hr 
0.20 
$250.00/hr 
0.60 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
0.50 
$250.00/hr 
0.30 
$250.00/hr 
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Amount 
$250.00 
$50.00 
$100.00 
$75.00 
$50.00 
$100.00 
$50.00 
$100.00 
$50.00 
$150.00 
$75.00 
$50.00 
$75.00 
$50.00 
$50.00 
$125.00 
$75.00 
Jacklin Land Company 
10/2/2008 Telephone call to/from court; letter to client. 
10/4/2008 Letter from client. 
10/8/2008 Letter to client; draft discovery. 
1 0/13/2008 Work on summary judgment motion; draft multiple 
discovery requests, notes, correspondence. 
10/15/2008 Telephone call to/from opposing counsel. 
10/16/2008 Revise correspondence, discovery. 
10/17/2008 Revise discovery. 
10/20/2008 Telephone call to/from MH. 
10/21/2008 Conference with client; letter from court. 
10/24/2008 Telephone call to/from MH. 
10/27/2008 Letter from MH; work on discovery responses, multiple 
correspondence to clients, counsel. 
1 0/28/2008 Conference with client; memo to file. 
10/30/2008 Letter to client. 
10/31/2008 Review title documents, information re: discovery 
responses. 
11/3/2008 Conference with client. 
11/5/2008 Conference with CD; letter to City of PF, CD, TS. 
1 1/6/2008 Conference with client; revise correspondence. 
Hrs/Rate 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
0.30 
$250.00/hr 
1.60 
$250.00/hr 
0.20 
$250.00/hr 
0.40 
$250.00/hr 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
0.40 
$250.00/hr 
0.20 
$250.00/hr 
0.60 
$250.00/hr 
0.40 
$250.00/hr 
0.20 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
0.50 
$250.00/hr 
0.40 
$250.00/hr 
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Amount 
$50.00 
$50.00 
$75.00 
$400.00 
$50.00 
$100.00 
$50.00 
$50.00 
$100.00 
$50.00 
$150.00 
$100.00 
$50.00 
$75.00 
$50.00 
$125.00 
$100.00 
Jacklin Land Company 
11/7/2008 Work on affidavit; letter to/from MH. 
11/17/2008 Letter to/from CD, client. 
11/20/2008 Work on discovery. 
11/21/2008 Letter from City, to client, CD. 
11/25/2008 Meet with clients re: discovery responses; prepare same; 
review Defendants' responses; letter re: same. 
Conference with clients. 
11/26/2008 Conference with client; work on discovery. 
11/28/2008 Answer discovery requests; review fi!e, correspondence; 
work on summary judgment answer. 
12/1/2008 Multiple letters to/from client, counsel; draft affidavits; 
review record; finalize discovery responses; conference 
with clients, counsel. 
12/2/2008 Conference with client; work on summary judgment motion, 
discovery; miscellaneous correspondence; revise filings. 
12/3/2008 Letter to client. 
12/4/2008 Letter to/from client; conference with PL, client; letter re: 
same; revise affidavit. 
12/5/2008 Work on summary judgment motion. 
12/8/2008 Telephone call to PF; draft statement of material facts, etc.; 
revise same; work on brief; letter to/from court. 
12/9/2008 Revise pleadings. 
12/10/2008 Draft brief; research same. 
12/11/2008 Work on summary judgment submittals; work 0;1 brief; letter 
to/from counsel; revise brief. 
Hrs/Rate 
0.40 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
0.30 
$250.00/hr 
1.40 
$250.00/hr 
1.00 
$250.00/hr 
0.50 
$250.00/hr 
5.60 
$250.00/hr 
7.80 
$250.00/hr 
3.00 
$250.00/hr 
0.20 
$250.00/hr 
1.30 
$250.00/hr 
0.30 
$250.00/hr 
5.80 
$250.00/hr 
0.70 
$250.00/hr 
2.70 
$250.00/hr 
3.10 
$250.00/hr 
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Amount 
$100.00 
$75.00 
$50.00 
$75.00 
$350.00 
$250.00 
$125.00 
$1,400.00 
$1,950.00 
$750.00 
$50.00 
$325.00 
$75.00 
$1,450.00 
$175.00 
$675.00 
$775.00 
Jacklin Land Company 
12/12/2008 Letter to/from client; conference with counsel; 
miscellaneous correspondence. 
12/15/2008 Letter to/from client. 
12/16/2008 Letter from counsel; letter to/from MH, client. 
12/17/2008 Letter to/from client, counsel. 
1 2/18/2008 Miscellaneous correspondence. 
1 2/19/2008 Letter to/from MH; conference with client. 
12/22/2008 Letter to/from MH; telephone call from court, to counsel. 
12/23/2008 Multiple correspondence. 
12/29/2008 Multiple letters; letter from MH. 
12/30/2008 Letter to PL; telephone cai! to court; letter to counsel; 
conference with client. 
12/31/2008 Miscellaneous correspondence; letter from MH. 
1/5/2009 Miscellaneous correspondence; letter from MH; letter from 
court. 
1/6/2009 Miscellaneous correspondence; letter to MH. 
1/7/2009 Letter to/from counsel, MH; telephone call to court. 
1/8/2009 Telephone call to court; letter to court; revise notice; 
miscellaneous correspondence. 
1/9/2009 Miscellaneous correspondence. 
1/12/2009 Miscellaneous correspondence; work on summary 
judgment issues. 
Hrs/Rate 
0.60 
$250.00/hr 
0.20 
$250.00/hr 
0.50 
$250.00/hr 
0.90 
$250.00/hr 
0.20 
$250.00/hr 
0.40 
$250.00/hr 
0.40 
$250.00/hr 
0.40 
$250.00/hr 
0.50 
$250.00/hr 
0.80 
$250.00/hr 
0.40 
$250.00/hr 
0.60 
$250.00/hr 
0.40 
$250.00/hr 
0.40 
$250.00/hr 
0.50 
$250.00/hr 
0.40 
$250.00/hr 
0.70 
$250.00/hr 
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Amount 
$150.00 
$50.00 
$125.00 
$225.00 
$50.00 
$100.00 
$100.00 
$100.00 
$125.00 
$200.00 
$100.00 
$150.00 
$100.00 
$100.00 
$125.00 
$100.00 
$175.00 
Jacklin Land Company 
1/13/2009 Miscellaneous correspondence; review order from court; 
letter to client; memo to file. 
1/14/2009 Multiple correspondence re: hearing dates; telephone call 
to/from counsel. 
1/15/2009 Letter from counsel; conference with client. 
1/19/2009 Miscellaneous correspondence; pleadings from MH; meet 
with clients, witnesses re: depo preparations; prepare for 
depos. 
1/20/2009 Prepare for and attend depo of Pat Leffel; conference with 
witness for depo preparation; multiple correspondence. 
1/21/2009 Miscellaneous correspondence. 
1/22/2009 Miscel'aneous correspondence; letter to MH. 
1/23/2009 Prepare for and attend depos of JLCO, T. Stoeser; 
conference with client. 
2/2/2009 Conference with client. 
2/4/2009 Letter to MH. 
2/5/2009 Work on summary judgment issues; conference with MH; 
letter to client. 
2/6/2009 Miscellaneous calls. 
2/8/2009 Miscellaneous correspondence; letter to client; review depo 
transcripts. 
2/10/2009 Telephone call to client; telephone call from MH. 
2/11/2009 Conference w·th client; letter to MH. 
2/17/2009 Conference with client; review Blue Dog pleadings. 
2/18/2009 Review summary judgment materials; letter re: same; letter 
to MH. 
Hrs/Rate 
0.70 
$250.00/hr 
0.70 
$250.00/hr 
0.50 
$250.00/hr 
2.50 
$250.00/hr 
6.00 
$250.00/hr 
0.20 
$250.00/hr 
0.40 
$250.00/hr 
5.20 
$250.00/hr 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
0.60 
$250.00/hr 
0.20 
$250.00/hr 
0.90 
$250.00/hr 
0.40 
$250.00/hr 
0.30 
$250.00/hr 
0.50 
$250.00/hr 
0.50 
$250.00/hr 
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Amount 
$175.00 
$175.00 
$125.00 
$625.00 
$1,500.00 
$50.00 
$100.00 
$1,300.00 
$50.00 
$50.00 
$150.00 
$50.00 
$225.00 
$100.00 
$75.00 
$125.00 
$125.00 
Jacklin Land Company 
2/19/2009 Miscellaneous correspondence. 
2/23/2009 Letter to/from MH; conference with client. 
2/24/2009 Work on summary judgment response; draft multiple 
pleadings; review Defendants' submissions; revise 
pleadings. 
2/25/2009 Research; draft brief; review record; conference with client; 
draft correspondence; revise brief. 
2/26/2009 Letter to/from client. 
3/2/2009 Letter to MH. 
3/3/2009 Review Blue Dog's submittals; prepare for summary 
judgment hearing; attend and argue same. 
3/4/2009 Conference with counsel, client. 
3/30/2009 Research; letter to court; draft supplemental notice re: 
same. 
5/8/2009 Conference with MD; letter to City of PF. 
5/14/2009 Letter to PF, client. 
5/29/2009 Letter from PF, to client. 
6/11/2009 Conference with client. 
6/15/2009 Review court's decision; conference with client. 
6/16/2009 Research; letter to client; conference with client; telephone 
call to court; review decision. 
6/17/2009 Telephone call to/from court; letter to client. 
6/19/2009 Letter to MH, client. 
Hrs/Rate 
0.20 
$250.00/hr 
0.60 
$250.00/hr 
9.60 
$250.00/hr 
6.50 
$250.00/hr 
0.40 
$250.00/hr 
0.20 
$250.00/hr 
5.80 
$250.00/hr 
0.20 
$250.00/hr 
0.30 
$250.00/hr 
0.30 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
0.70 
$250.00/hr 
2.00 
$250.00/hr 
0.50 
$250.00/hr 
0.30 
$250.00/hr 
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Amount 
$50.00 
$150.00 
$2,400.00 
$1,625.00 
$100.00 
$50.00 
$1,450.00 
$50.00 
$75.00 
$75.00 
$75.00 
$50.00 
$50.00 
$175.00 
$500.00 
$125.00 
$75.00 
Jacklin Land Company 
6/22/2009 Work on motion; research; letter to client. 
6/25/2009 Conference with counsel. 
6/29/2009 Work on second summary judgment motion. 
7/7/2009 Letter from MH. 
7/8/2009 Work on second summary judgment motion; research 
summary judgment issues. 
7/9/2009 Work on summary judgment; letter to/from client. 
7/10/2009 Draft summary judgment motion and reiated pleadings, 
correspondence; research. 
7/13/2009 Draft brief; revise same. 
7/14/2009 Draft pleadings, correspondence; review file. 
7/15/2009 Revise pleadings, correspondence; conference with client. 
7/16/2009 Letter to MH. 
7/20/2009 Letter to MH. 
7/23/2009 Telephone call to/from MH; letter to client, MH, judge. 
7/24/2009 Revise correspondence; letter to/from client; telephone call 
from MH. 
7/27/2009 Telephone call to/from client; conference with client; review 
materials; letter to MH. 
7/28/2009 Letter from MH; review Blue Dog's motion; letter to/from 
MH, BC; revise correspondence. 
7/30/2009 Miscellaneous correspondence. 
Hrs/Rate 
0.60 
$250.00/hr 
0.20 
$250.00/hr 
0.50 
$250.00/hr 
0.20 
$250.00/hr 
1.50 
$250.00/hr 
0.40 
$250.00/hr 
1.20 
$250.00/hr 
5.90 
$250.00/hr 
0.70 
$250.00/hr 
0.60 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/h, 
0.80 
$250.00/hr 
0.60 
$250.00/hr 
0.80 
$250.00/hr 
0.80 
$250.00/hr 
0.40 
$250.00/hr 
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Amount 
$150.00 
$50.00 
$125.00 
$50.00 
$375.00 
$100.00 
$300.00 
$1,475.00 
$175.00 
$150.00 
$75.00 
$50.00 
$200.00 
$150.00 
$200.00 
$200.00 
$100.00 
Jacklin Land Company 
8/5/2009 Letter from and call to client. 
8/6/2009 Review Blue Dog motion, etc; research same; draft 
response, second brief; review record; revise briefing. 
8/7/2009 Letter to/from MH, client; telephone call from MH; letter to 
client. 
8/10/2009 Prepare for hearing; review defendant's reply briefing, 
cases; conference with client; attend hearing. 
8/11/2009 Conference with client. 
9/1/2009 Telephone call to/from MH. 
9/2/2009 Research. 
9/3/2009 Conference with client. 
9/8/2009 Telephone call from MH. 
9/14/2009 Review Court's decision; letter to/from client. 
9/15/2009 Conference with client; letter to/from client. 
9/16/2009 Telephone call from court; letter to MH; work on judgment 
form issues. 
9/17/2009 Letter to/from MH, court, client; telephone call from court. 
9/21/2009 Work on judgment, injunction; letter to client, counsel; 
review decisions; revise judgment. 
9/28/2009 Letter to MH. 
9/30/2009 Letter to counsel. 
For professional services rendered 
Hrs/Rate 
0.20 
$250.00/hr 
7.60 
$250.00/hr 
0.50 
$250.00/hr 
4.20 
$250.00/hr 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
0.30 
$250.00/hr 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
0.60 
$250.00/hr 
0.60 
$250.00/hr 
0.50 
$250.00/hr 
0.70 
$250.00/hr 
2.00 
$250.00/hr 
0.20 
$250.00/hr 
0.20 
$250.00/hr 
147.50 
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Amount 
$50.00 
$1,900.00 
$125.00 
$1,050.00 
$50.00 
$50.00 
$75.00 
$50.00 
$50.00 
$150.00 
$150.00 
$125.00 
$175.00 
$500.00 
$50.00 
$50.00 
$36,875.00 
EXHIBIT 4 : . 4 
IN THE DISTRICT COLTRT OF THE 
ST ATE OF IDAHO, IN MTD FOR 
JACKLIN LAND COMP ANY, an Idaho 
limited partnership, 
Plaintiff, 
vs. 
BLUE DOG RV, INC., an Idaho 
corporation; THE PATTERSON 
FAMILY 2000 TRUST CREATED 
U/T/A DATED FEBRUARY 25, 2000; 
GAYLEN C. PATTERSON, TRUSTEE; 
THE BRANAGH FAMILY 2000 TRUST 
CREATED U/T/A DATED JAl\TUARY 
13, 2000; JOHN A. BRA.---.JAGH, 
TRUSTEE; KL PROPER TIES, INC., a 
California corporation; RICHARD A. 
CORDES and SUZANl'-.TE M. CORDES, 
husband and wife; DAVID BARi~TES and 
MICHELLE BA.R,1\/ES, husband and wife; 
GARY PATTERSON and 
PATTERSON, husband and 
wi PHILLIP J. DION and KIMBERLY 
DION, husband and wife; and 
ANDREW J. BRANAGH and ANNE C. 
husband and wife, 
Defendants. 
CASE NO. CV-08-6752 
ORDER RE: ATTOR.NEY FEES AND 
COSTS 
THE COL1RT, being fully advised in the premises, hereby finds as follows: 
1. On June 15, 2009, the Court entered its "Memorandum Decision and Order on Cross-
Motions for Summary Judgment." The Court's Memorandum Decision and Order detennined, inter 
that Defendants had, as a matter of law, breached certain tem1s of the Quality Centers 
ORDER RE: ATTORNEY FEES AND COSTS -- PAGE l 
Associates/Jacklin Land Company Agreement of November 6, 1990 (recorded as Kootenai County 
Instrument No. 1200512). 
2. On September 14, 2009, the Court entered its "Memorandum Decision and Order on 
Cross-Motions for Summary Judgment," granting Plaintiff's request for a pennanent injunction 
enjoining the Defendants' breaches of the QCA/Jacklin Agreement (as were determined to exist, as 
a matter of law, through the June 15, 2009 "Memorandum Decision and Order"). 
3. On October 19, 2009, the Court entered its Judgment consistent with the Court's 
"Memoranda Decisions and Orders" of June 15, 2009 and September 14, 2009. 
4. On October 30, 2009, Jacklin filed its Memorandum of Costs and Attorney Fees and 
a supporting Affidavit of counsel. Jacklin requested an award of the following sums: 
Costs as a matter of right: 
Costs as a matter of discretion: 
Attorney fees: 
TOTAL: 
$ 1,048.75 
$ 803.90 
$36.875.00 
$38,727.65 
Jacklin's request for an award of attorney fees was made pursuant to I.C. § 12-120(3). 
5. On November 12, 2009, Defendants objected to Jacklin's request for an award of 
attorney fees and costs and moved to disallow the same. 
6. On March 12, 2010, the Defendants' "Motion to Disallow Costs and Objections to 
Jacklin's Memorandum of Attorney Fees" came on for hearing before the Court at 10:00 a.m. 
Plaintiffs were represented by attorney John F. Magnuson. Defendants were represented by attorney 
Michael J. Hines. 
7. On April 6, 2010, the Court convened a hearing for purposes of orally announcing 
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its decision. The Court's decision is as set forth on the record of proceedings held April 6, 2010 at 
4:00 p.m. 
8. As set forth in full on the record of proceedings held April 6, 2010 at 4:00 p.m., the 
Court finds that the QCA/J acklin Agreement constitutes a "commercial transaction" between Jacklin 
and QCA, as well as a "commercial transaction" to which Defendants have succeeded, this satisfying 
the requirements ofl.C. §12-120(3). Plaintiff's request for an award of attorney fees is properly 
encompassed by LC. § 12-120(3) and is otherwise timely and reasonable (the Defendants having 
made no claim that the fees set forth in Plaintiff's "Memorandum of Fees and Costs" are 
unreasonab 1 e). 
9. Plaintiff is the prevailing party. 
10. The Court has considered the factors set forth in IRCP 54(e)(3), and has set forth its 
rationale regarding the same on the record of proceedings held April 6, 2010. Said reasons and 
rationale, as set forth on the transcript of proceedings as noted, are incorporated herein as though set 
forth in full. 
11. Plaintiff is entitled to recover its costs as a matter of right. 
12. The Court, exercising its discretion, declines to award Plaintiffs the requested 
discretionary costs. The Cami specifically finds that said discretionary costs, although reasonably 
incurred, were not exceptional. 
13. Counsel for Plaintiff shall present a proposed judgment consistent with this Order for 
ORDER RE: ATTORNEY FEES AND COSTS -- PAGE 3 
entry by the Court. 
IT rs so ORDERED. 
ENTERED this _kh_ day of April, 2010. 
CERTIFICATE OF SERVICE 
I hereby certify that on the / 3 day of April, 2010, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 
Michael J. Hines 
Michael Schmidt 
Lukins & Annis, P.S. 
1600 Washington Trust Financial Center 
717 W. Sprague A venue 
Spokane, WA 99201-0466 
John F. Mag1mson 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 8381~4§.~~~ 
JACKL!N-BLUE DOG.ORDER.wpd 
' 
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US Mail 
__ Overnight Mail 
Hand Delivered 
_K__Facsimile 1 / 335 FAX: 509/747-2323 # 3 I//# 
US Mail 
Overnight Mail 
Hand Delivered 
FAX:208\667-0500 #31/ -#33) _x_ Facsimile / 
2 
4 
6 
7 
9 
10 
11 
12 
13 
14 
l 5 
16 
17 
I 8 
19 
20 
21 
23 
24 
25 
26 
27 
28 
Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
Attorneys & Counselors 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-84 70 
Email: eja@,witherspoonkellev.com 
Attorneys for Defendants 
Cornelius Mercea and Patricia Afercea 
O).J I 
i " : I I 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
CO., 
Defendants. 
CORNELIUS MERCEA and PA TRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefendants. 
NO. CV-09-992 
RESPONSE TO PLAINTIFF'S MOTION 
TO VACATE JUDGMENT I 
RECONSIDER.A TION 
COURSE OF PROCEEDINGS 
The Plaintiff is asking this Court to basically reconsider its memorandum decision 
entered on June 25, 2010. While the Plaintiffs motion states that is being made pursuant to 
RCSPONSE TO PLAINTIFF'S MOTION TO VACATE 
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I.R.C.P. 1 l(a)(2), 52(b) and 59(e), Plaintiffs supporting memorandum cites only I.R.C.P. 
2 60(b)(6). The Merceas submit that I.R.C.P. l l(a)(2) is inapplicable in that the motion is 
3 probably directed to the final judgment dismissing Plaintiffs Complaint as Against Merceas 
4 entered on July 9, 2010. If that is the case, then I.R.C.P. 11 (a)(2) is inapplicable in that the 
5 judgment is not an interlocutory order. Further, LR. C.P. 52(b) is inapplicable because the 
6 judgment and the memorandum decision are both neither findings of fact or conclusions of law. 
7 It appears inappropriate for a Court to reconsider the legal basis of a decision under I.R.C.P. 
8 60(b )(6). First Bank and Trust v. Parker Brothers, 112 Idaho 30, 730 P2d 950 (1986). In all 
9 probability the Plaintiff is left with her I.R.C.P 59(e) motion. If that motion were directed solely 
JO at the memorandum decision it would be untimely under the rule. In all probability the better 
11 analysis is that Plaintiffs motion is directed at the judgment and as such the motion is timely. In 
12 the event this case proceeds further it would be appropriate for this Court to clarify under which 
l3 rule the Court finds that the Plaintiff is proceeding. 
14 THE PLAINTIFF'S MOTION SHOULD BE DENIED 
15 The basic premise of Plaintiffs motion is that in the Court's initial ruling on summary 
16 judgment Plaintiff argues that the Court found a duty to disclose but then reversed itself on 
17 Merceas' Motion for Reconsideration and found no duty to disclose under the facts of the case. 
I8 To the Plaintiff, the fact that Plaintiff believes the Court made two diametrically opposed 
I9 findings demonstrates a triable issue of fact or law. The Court, however, did not find a duty to 
20 disclose in the initial ruling but only that there were possible factuai inferences sufficient to 
21 preclude the granting of summary judgment on the constructive fraud issue. 
22 Upon reconsideration the Court reviewed the uncontested material facts in this case and 
23 found that there was no evidence or any inferences from the evidence that the Merceas were 
24 aware that James was ignorant of the location of the public right-of-way. The Merceas have 
25 filed herewith their second joint affidavit that further clarifies that they were not aware of 
26 Plaintiffs ignorance. That at all times prior to the commencement of this action the Merceas 
27 were not aware that the Plaintiff was ignorant as to the location of the boundary lines of the 
28 subject real prope1iy. 
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The Plaintiff further appears to argue that as the Court declared that there wns no duty to 
disclose under the facts of this case that the Court was invading the realm of the jury by so 
ruling. What the Plaintiff overlooks is that the Court based its ruling on the undisputed facts of 
this case. As the Court wrote in its decision citing Berg v. Fairman, l 07 Idaho 441, at 444, 690 
P2d 896 (1984 ), "The purpose of the summary judgment proceedings is to eliminate the 
necessity of trial where facts are not in dispute and whether existent and undisputed facts lead to 
a conclusion oflaw which is certain." The Merceas respectfully submit that that is exactly what 
this Court did, that both the memorandum decision and judgment are appropriate, and that 
Plaintiffs motion should properly be denied. 
DATED this 5th day of August, 2010. 
~~---~~---
:; war .. Anson 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 5th day of August, 2010, I caused a true and 
correct copy of RESPONSE TO PLAINTIFF'S MOTION TO VACATE JUDGMENT I 
RECONSIDERATION to be forwarded, with all required charges prepaid, by the 
method(s) indicated below, to the following person(s): 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83814 
Counsel/or Plaint{{( 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
Pro Se 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
P.O. Box 1336 
Coeur d'Alene, Idaho 83 816-1336 
Attorneys for Defendant First American Title 
Company, Inc. 
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Edward J. Anson, ISB No. 2074 
WITHERSPOON KELLEY 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-8470 
ei a<ahvitherspoonkell ey .com 
Attorneys for Defendants 
Cornelius Afercea and Patricia Mercea 
In Ph' 1. ,.., 9 1 , _ _; i 1 i / • J" 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
CO., 
Defendants. 
COR.c1\l"ELIUS MERCK/'.\ and PA TRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefendants. 
STATE OF IDAHO ) 
:ss 
NO. CV-09-992 
AFFIDAVIT OF EDWARD J. ANSON 
IN RESPONSE TO PLAINTIFF'S 
OBJECTION TO MERCEAS' 
MEMORANDUM OF COSTS AND 
ATTORNEY'S FEES 
27 County of Kootenai ) 
28 Edward J. Anson, being first duly sworn, on oath, deposes and says: 
tttm WITHERSPOON·KELLEY AFFIDA V!T Of EDWARD J. ANSON IN RESPONSE TO 
PLAINTIFF'S OBJECTION TO MERCEAS' MEMORANDUM 
OF COSTS AND ATTORNEY'S FEES - I OR! Gl~~AL K:\wdocs\cdamain\56704\000 f \COO 14616,DOC 
That I am a member of the firm of Witherspoon Kelley, attorneys for the Merceas 
2 herein. That I make this affidavit on the basis of my personal knowledge. 
3 That since my affidavit of August 5, 2010 I have learned that both Scot D. Nass and 
4 Michael B. Hague each have hourly rates of $250.00. That based upon the information 
5 contained in my earlier affidavit, and based upon the foregoing, an hourly rate of $250.00 for 
6 me is similar to the hourly rates of other local attorneys with similar skill, knowledge, and 
7 experience. 
8 In Plaintiffs Memorandum in Support of her Objection to the Merceas' Memorandum 
9 of Costs and Attorney's Fees, Plaintiffs counsel writes "Defendants seek to recover $3,053.00 
10 for work performed by attorney Kimberly A. Kamel. Ms. Kamel has been licensed in the State 
11 of Idaho since 2004 and her claimed hourly rate of $215.00 is unreasonable and excessive for 
12 an attorney of limited experience." (lv1emorandum, page 4). Actually, Ms. Kamel has been 
13 licensed in the State of Idaho since 2005. However, as set forth in the Affidavit and 
14 Memorandum of Costs and Attorney's Fees, Ms. Kamel has been licensed in the State of 
15 Washington since 2000 and thus has ten years of experience. Mr. Whelan's affidavit states that 
16 he has been licensed to practice law for twenty-eight years, however, a significant majority of 
17 that time was prior to Mr. Whelan being licensed in the State of Idaho. Obviously Mr. Whelan 
18 values his experience prior to his admission to the Idaho Bar, and I sub1:1it the same is true for 
I 9 Ms. Kamel and that her hourly rate of $215.00 is reasonable and comparable to an attorney 
20 \Vith similar skill, knowledge, and experience. 
21 In his Memorandum Mr. Whelan writes that on April 14, 2009 1 spent 1.6 hours for 
22 travel to and from the subject property and inspecting and photographing the property while 
23 Mr. Whelan reported one hour in his time records. Mr. Whelan is correct in stating that we 
24 were together the entire time while we were on the subject property. What Mr. Whelan does 
25 not realize is that after Mr. Whelan and I left the subject property I remained in the area and 
26 inspected the Lamphiear property from Crestline Drive and Stanley Hill Road. 
27 Mr. Whelan criticizes the time spent on preparing what he describes as "standard 
28 discovery requests." While portions of those discovery requests were standardized, portions 
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were not. That a true and correct copy of the discovery requests is attached hereto as exhibit A 
and by this reference incorporated herein. 
Mr. Whelan notes that on February 24, 2010 and March 4, 2010 my time records reflect 
telephone conversations with Mr. Whelan but his records do not. Mr. Whelan infers that one of 
those telephone conversations did not take place. Mr. Whelan's time records reflect a telephone 
conversation with me on March 10, 2010 which is not noted in my time records. I believe that 
the telephone conversation took place and it was simply not noted in my time records. 
Likewise I believe the February 24, 2010 and March 4, 2010 telephone conversations took 
place and that they simply were not noted in Mr. Whelan's time records. 
Mr. Whelan questions why I would have two telephone conversations with the court 
reporter. I had those conversations to order a partial transcript of the proceedings on the initial 
Summary Judgment Hearing and to identify to the reporter what portion of the hearing that I 
desired to have transcribed. The partial transcript became an exhibit to the Merceas' Response 
to Plaintiffs Motion for Reconsideration. 
The basic premise of Plaintiffs objection to the Merceas' Memorandum of Costs and 
Attorney's Fees is that as Witherspoon Kelley attorneys spent nearly twice the time on the case 
17 as Mr. Whelan, therefore Witherspoon Kelley's time was "excessive and patently 
18 unreasonable." That conclusion assumes, however, that the amount of time spent by Mr. 
19 Whelan was reasonable. A contrary conclusion can be reached, being that the Witherspoon 
2° Kelley time was reasonable and that Mr. Whelan failed to devote sufficient time to the case. 
21 For example, Mr. Whelan's time records reflect that he spent six minutes reviewing the 
22 Merceas' Motion for Reconsideration. He has no time entry for reviewing the Memorandum in 
23 Support of the Motion for Reconsideration which was filed and served some eleven days later. 
24 Mr. Whelan has no time entry for reviewing the partial transcript of the hearing upon the 
25 Motion for Summary Judgment. Mr. Whelan has no time entry for preparing for the hearing on 
26 the Motion for Reconsideration. In short, it appears that Mr. Whelan spent all of six minutes in 
27 reviewing the Merceas' Motion for Reconsideration and supporting Memorandum and in 
28 preparation for the hearing. Perhaps Mr. Whelan realized that the Merceas were going to 
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prevail on their Motion for Reconsideration and that spending any additional time would be a 
waste. But if that were in fact the case, that would appear to be contradicted by the fact that 
Mr. Whelan did appear at the hearing on the motion. Mr. Whelan may wish to reconsider 
whether he is spending sufficient time on his cases. 
In reviewing the various legal issues in this matter, Witherspoon Kelley attorneys read 
numerous case decisions. Copies were made of those decisions thought to be helpful or useful. 
Our file of such legal research contains copies of forty-six such decisions. Mr. Whelan's time 
8 records identify eighteen minutes spent on legal research in connection with the summary 
9 judgment motion. It probably took me approximately eighteen minutes just to read and 
10 understand the Toner v. Lederle Laboratories case cited in our Memorandum in Support of the 
11 Merceas' Motion for Reconsideration, and probably an even longer period of time to read 
12 Tarasojfv. Regents of the University of California, 17 Cal. 3d 425,551 P.2d 334, (1976) which 
13 I read and reviewed but ultimately did not utilize it by citation in the Memorandum. 
14 To the best of my knowledge all items set forth in the Affidavit and Memorandum of 
15 Costs and Attorney's Fees are correct and that all items claimed are in compliance with I.R.C.P. 
16 54. 
17 DATED this 9th day of August, 2010. 
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ERSPOON KELLEY 
pokesman Review Building 
608 Northwest Blvd, Suite 300 
Coeur d'Alene, Idaho 83 814 
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CERTIFICATE OF SERVICE 
I certify that on this the 9th day of August, 2010, I caused a true and correct copy of the 
AFFIDAVIT OF EDWARD J. ANSON IN RESPONSE TO PLAINTIFF'S OBJECTION TO 
MERCEAS' MEMORANDUM OF COSTS AND ATTORNEY FEES to be forwarded, with 
all required charges prepaid, by the method(s) indicated below, to the following person(s): 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83 814 
Joe and Sue Lamphiear 
l 021 Crestline Drive 
Coeur d'Alene, Idaho 83 814 
Pro Se 
Douglas S. Marfice 
P.O. Box 1336 
Coeur d'Alene, Idaho 83816 
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Edward J. Anson, I.S.B. No. 2074 
WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, P.S. 
The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83 814-2146 
Telephone: (208) 667-4000 
Facsimile: (208) 667-84 70 
Attorneys for Defendants Cornelius & Patricia Mercea 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MER CEA and PA TRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
INSURANCE CO., 
Defendants. 
CORNELIUS MERCEA and PA TRICIA ,, 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
NO. CV-09-992 
DEFENDANTS' FIRST SET OF 
INTERROGATORIES, REQUESTS FOR 
ADMISSION AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO 
PLAINTIFF 
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LAMPHIEAR, husband and wife, 
Crossdefendants. 
TO PLAINTIFF, DIANA JAMES and HER ATTORNEY JOHN P. WHELAN: 
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Pursuant to I.R.C.P. 26, 33, 34 and 36, Defendants Cornelius Mercea and Patricia 
Mercea, (hereinafter "Mercea") herewith submit the following Interrogatories and Requests for 
Production to be answered separately and fully under oath and signed by the person(s) 
answering them within thirty (30) days from the date of service of said Interrogatories, Requests 
for Admissions, and Requests for Production upon you. 
The documents that are identified by Plaintiff to be responsive to these requests for 
production are to be produced at the offices of Witherspoon, Kelley, Davenport & Toole, P.S., 
608 Northwest Boulevard, Suite 300, Coeur d'Alene, Idaho 83814. These Discovery requests 
are continuing in nature and any document which come into your or your attorney's custody, 
control or access hereafter which are responsive to these requests shall also be propounded to 
counsel for Mercea. 
INSTRUCTIONS 
Pursuant to I.R.C.P. 33, 34 and 36 Mercea propounds the following Interrogatories, 
Requests for Admissions, and Requests for Production to Diana James (hereinafter ''Plaintiff'). 
THESE REQUESTS AND INTERROGATORIES ARE CONTINUING IN 
NATURE, AND MERCA HEREBY DEMANDS THAT ANY INFORMATION OR 
DOCUMENT COMING INTO THE POSSESSION OF THE PLAINTIFF OR 
PLAINTIFF'S COUNSEL THAT WOULD CHANGE THE ANSWERS IN ANY WAY BE 
PROMPTLY FURNISHED TO MERCEAS' COUNSEL, IN ANY SUCH EVENT NO 
LATER THAN THIRTY (30) DAYS AFTER RECEIPT OF SUCH INFORMATION OR 
DOCUMENTS. 
MATTERS OF GENERAL APPLICATION AND DEFINITION 
1. The answer to each interrogatory shall include such knowledge of Plaintiff as are 
within her custody, possession, or control, including but not limited to, knowledge and 
documents in here custody, possession or control or that of associated or related organizations or 
that of those under common control, predecessors in interest, consultants, accountants, attorneys 
DEFENDANTS' FIRST SET OF INTERROGATORIES, REQUESTS FOR ADMISSION AND 
REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 2 
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and other agents. Where facts are set forth in answer or portions thereof are supplied upon 
information and belief rather than actual knowledge, Plaintiff should so state and specifically 
describe or identify the source or sources of such information and belief. Should Plaintiff be 
unable to answer any interrogatory or portion thereof by either actual knowledge or upon 
information or belief, describe her effort to obtain such information. 
2. In response to such interrogatory, if Plaintiff does not answer the interrogatory in 
whole or in part because she is unable to do so or otherwise, identify each person whom Plaintiff 
believes have information regarding the subject interrogatory. 
3. "Conversations," as used in these interrogatories, refer to any manner of oral 
12 communication regardless of the medium by which such communication occurred. 
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4. As used herein, the term "document" means any writing and any other tangible 
thing in custody, possession or control of Plaintiff or known to Plaintiff whether printed, 
recorded, reproduced by any process, or written or produced by hand, and whether or not 
claimed to be privileged or exempt from production for any reason, including, but not limited to, 
letters, reports, agreements, communications (including intra-company communications), 
correspondence, telegrams, memoranda, summaries of records of personal conversations, 
diaries, forecasts, photographs, tape recordings, mcdels, statistical statements, graphs, laboratory 
and engineering reports and notebooks, charts, plans, drawings, minutes or records of 
conferences, expressions or statements of policy, lists of persons attending meetings or 
conferences, reports and/or summaries of interviews, reports and/or summaries of investigations, 
opinions or reports of consultants, appraisals, records, reports or summaries of negotiations, 
brochures, pamphlets, advertisements, circulars, trade letters, press releases, drafts of any 
document, revisions of drafts of any document invoices, receipts and original or preliminary 
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notes. Any comment or notation appearing on any document, and not a part of the original text, 
is to be considered a separate document. 
The tem1 "document" also includes, but is not limited to: any electronically stored date or 
magnetic or optical storage media as an "active" file or files (readily readable to one or more 
computer applications or forensic software) and "deleted" but recoverable electronic files on 
said media; any electronic file fragments (files that have been deleted and partially overwritten 
with new data); slack (data fragments stored randomly from random access memory on a hard 
drive after new data has overwritten some but not all of previously stored data); emails; 
webpages; word processing files; databases stored in memory of computers; palm-top devices; 
magnetic disks (such as computer hard drives and floppy disks; optical disks (such as DVDs and 
CDs); and flash memory (such as "thumb" or "flash" drives). 
5. "Identify," as used in these interrogatories, means to describe and define with 
particularity and precision. 
6. "Persons," as used in these interrogatories refers to any individual or entity, such 
18 as a corporation, partnership or other organization. 
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7. Where identification of a conversation 1s required, the following shall be 
separately stated as to each communication: the,date; the place at which it occurred or medium 
involved; the person involved and their last address known to you and their business affiliations 
at that time and presently; the substance of the communication; and the names and present 
address of any other person who, though not present or involved, possess information 
concerning the existence or nature of said communication. 
8. Where identification of a document is required, state: the date, the exact title; the 
general subject matter of the document; the name of the author; its business affiliation, present 
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and at the time of the document, the last known address of every person or organization to 
whom a copy of the document was to be sent, other than the addressee described above; the 
names and address of all persons who now have the originals and any copies identification and 
locations of the files where the original and each copy is normally or presently kept and the 
custodian thereof; and whether such document will be made available for inspection without a 
motion to produce. 
9. Whenever identification of a "person" is required, state the name and last known 
business address or location of each such person. If such a person is not an individual but an 
11 I entity or organization, additionally identify the individual or individuals employed by or 
121 representing such entity or organization who have knowledge or with whom communications 
13 have been had, or relating to the matter involved. 
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10. If Plaintiff contends that the answers to any interrogatory is privileged in whole or 
in part, or otherwise object to any part of any interrogatory, or that an identified document 
would be excludable from production to Mercea in discovery regardless of its relevance, state 
the reasons for each objection or ground for exclusion, and identify by title, subject matter and 
date, the document withheld if any, and identify each person having knowledge of the factual 
basis, if any, on which the privileged or other gmund is asserted. 
11. These interrogatories shall be deemed continuing in nature and any additional 
information relating in any way to these interrogatories which Plaintiff acquires subsequent to 
the date of answer these interrogatories and up to an including the time of trial shall be furnished 
to Mercea promptly after such information is acquired, as supplemental to these interrogatories. 
12. Words in the masculine gender shall include the feminine and neuter. 
13. The singular number shall include the plural, and the plural the singular. 
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14. The conjunctive includes the disjunctive and vice versa. 
15. "Produce" means to provide a copy of the document, information or thing as it 
exists in the normal course of business to Plaintiff. If the document exists in hard copy, Mercea 
request production of a copy of the document or information with associated OCR ( optical 
character recognition). 
To the extent the document exists in both hard copy and electronic form Mercea requests 
production of the document in each form ensuring that any metadata or embedded data is 
maintained intact in electronic production. These requests expressly include any version, draft 
or edits made to the information or document requested. If Plaintiff ordinarily maintains the 
infom1ation she is producing in a way that makes it searchable by electronic means, the 
information should not be produced in a form that removes or significantly degrades this feature. 
Electronically stored information should, to the extent possible, be produced in its "native 
format," that is, the form in which the information was created and is used in the normal course 
of operations. 
16. 
17. 
"Mercea" refers to CORNELIUS MERCEA and PA TRICIA MERCEA. 
"You" refers to DIANA JAMES. 
INTERROGATORIES, REQUESTS FOR ADMISSION 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
INTERROGATORY NO. 1: Identify all persons involved in answering these 
Interrogatories, Requests for Admission and Requests for Production. 
ANSWER: 
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11\TTERROGATORY NO. 2: Identify each person known to you who may have 
knowledge of the facts and circumstances material to this case, describing in detail the subject 
matter of which each person is believed to have knowledge. 
ANSWER: 
INTERROGATORY NO. 3: Identify by listing the name, address and phone number 
of each person identified in your response to Intenogatory No. 2, above. 
ANSWER: 
INTERROGATORY NO. 4: Identify all documents that you will or may seek to 
introduce into evidence at the trial on this matter. 
ANSWER: 
REQUEST FOR PRODUCTION NO. 1: Please produce all documents identified in 
your Answer to Interrogatory No. 4, above. 
RESPONSE: 
/ 
INTERROGATORY NO. 5: Please set forth the name and address and telephone 
number of each expert witness that you intend to call to testify in this matter and for each 
witness, set forth the following: 
A complete statement of all opinions to be expressed and the basis 
and reasons therefore; the data or other information considered by 
the witness in forming the opinions; any exhibits to be used as a 
summary of or support for the opinions; any qualifications of the 
witness, including a list of all publications authored by the witness 
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6 
7 
8 
9 
10 
11 
within the preceding ten years; the compensation to be paid for the 
testimony; and a listing of any other cases in which the witness has 
testified as an expert at trial or by deposition within the preceding 
four years. 
ANSWER: 
REQUEST FOR PRODUCTION NO. 2: Please produce all reports related to this case 
created by anyone identified in your Answer to Interrogatory No. 5, above. 
RESPONSE: 
12 REQUEST FOR ADMISSION NO. 1: Admit that the real property subject to this 
13 action is Lot 2, Block 1, Cherry Heights, according to the Plat recorded in the office of the 
14 county recorder in Book E of Plats, Page 9, records of Kootenai County, Idaho. 
1s RESPONSE: 
16 
17 REQUEST FOR ADMISSION NO. 2: Admit that the Plat was filed and recorded on 
18 October 20, 1964. 
19 RESPONSE: 
20 
21 REQUEST FOR ADMISSION NO. 3: Admit that a true and correct copy of the Plat 
22 as described above is attached hereto as Exhibit "A" and by this reference incorporated herein. 
23 RESPONSE: 
24 
25 REQUEST FOR ADMISSION NO. 4: Admit that the Plat clearly depicts the 
26 boundaries of the subject real property. 
27 RESPONSE: 
28 
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REQUEST FOR ADMISSION NO. 5: Admit that the Plat contains a metes an 
bounds description of Lot 2 as follows: 
Beginning at the section Corner at the junction of 15 th Street and 
Harrison A venue; thence Easterly along the section line between 
sections 7 and 18, T.50N., R.3W. B.M. a distance of 814.0 feet, 
more or less, to a concrete monument on the east side of U.S. 
Highway No. 10; thence S. 33°-S0'E. along the east side of U.S. 
Highway No. 10, 673.6 feet to the Northwest Comer of Lot 2 and 
the Point of Beginning; thence N. 56°-1 0'E., 120.0 feet; thence S. 
33°-S0'E, 36.02 feet; thence S. 0°-44'E., 76.37 feet; thence S. 56°-
10'W., 78.3 feet; thence N. 33°-S0'W, 100.0 feet to Point of 
Beginning located in Coeur d'Alene, Kootenai County, Idaho. 
RESPONSE: 
REQUEST FOR ADMISSION NO. 6: Admit that you purchased and obtained from 
Mercea, Lot 2 with the boundaries as described above. 
RESPONSE: 
REQUEST FOR ADMISSION NO. 7: Admit that the Plat clearly depicts a public 
easement or right-of-way lying east of the subject property. 
RESPONSE: 
REQUEST FOR ADMISSION NO. 8: Admit that the subject real property contains a 
driveway which connects the subject real property to the public easement or right-of-way which 
in tum connects to Crestline Drive. 
RESPONSE: 
REQUEST FOR ADMISSION NO. 9: Admit that there are no conditions that effect 
clear title to you to the subject property. 
RESPONSE: 
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REQUEST FOR ADMISSION NO. 10: Admit that at the time you entered into the 
Purchase and Sale Agreement with Mercea for the subject property the boundary corners of the 
subject property where clearly marked. 
RESPONSE: 
REQUEST FOR ADMISSION NO. 11: Admit that at the time you entered into thel 
Purchase and Sale Agreement with Mercea for the subject real property the fact that the public 
easement or right-of-way was used to provide access to both Lot 2, Lot 3, and that portion of Lot 
1, Cherry Heights First Addition located across the public easement or right-of-way from the 
subject property was clearly evident. 
RESPONSE: 
14 REQUEST FOR ADMISSION NO. 12: Admit that at the time you entered into the 
l5 Purchase and Sale Agreement with Mercea for the subject real property a portion of Lot 1, 
!6 Cherry Heights First Edition, located across the public easement or right-of-way from the 
17 subject property was being used by the owner of said Lot 1 to store personal property. 
18 RESPONSE: 
19 
2o REQUEST FOR ADMISSION NO. 13: Admit that at the time you entered into the 
21 Purchase and Sale Agreement with Mercea for the subject real property that the portion of Lot 1, 
22 Cherry Heights First Edition located across the public easement of right-of-way from the subject 
23 prope1iy was fenced with a gate providing access to the public easement or right-of-way and 
24 was fmiher improved with two sheds. 
25 RESPONSE: 
26 
27 
28 
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REQUEST FOR ADMISSION NO. 14: Admit that that at the time you entered into 
the Purchase and Sale Agreement with Mercea for the subject real property a driveway servicing 
Lot 3, Block 1, Cherry Heights ran from the public easement or right-of-way. 
RESPONSE: 
6 REQUEST FOR ADMISSION NO. 15: Admit that you inspected the subject property 
7 prior to executing the Purchase and Sale Agreement. 
8 
9 
10 
11 
12 
RESPONSE: 
REQUEST FOR ADMISSION NO. 16: Admit that cumulatively attached as Exhibit 
13 "2" to Merceas' Answer and Crossclaim arc twelve (12) photographs which accurately depicts 
14 I that which is depicted in them and as described in Paragraph VIII of the said Answer and 
! 5 Crossclaim. 
16 
17 
RESPONSE: 
18 REQUEST FOR AD.M:ISSION NO. 17: Admit that the photographs cumulatively 
!9 attached as Exhibit "3" to the Answer of Joe and Sue Lamphiear accurately depicts that which is 
20 described in said Exhibit. 
21 
22 
')' 
_.) 
24 
25 
26 
27 
28 
/ 
RESPONSE: 
REQUEST FOR ADMISSION NO. 18: Admit that at the time you purchased the 
subject real property, it was obvious that other property utilized the public easement or right-of-
way as depicted on the Plat attached hereto as Exhibit "A". 
RESPONSE: 
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REQUEST FOR ADMISSION NO. 19: Admit that the photograph furnished to you 
by First American Title Company, and attached hereto as Exhibit "B" shows that what you call 
the driveway is actually a public easement and is not located entirely on the subject real 
property. 
RESPONSE: 
8 REQUEST FOR ADMISSION NO. 20: Admit that you received the photograph 
9 attached hereto as Exhibit "B" after entering into the Purchase and Sale Agreement with Mercea. 
10 RESPONSE: 
11 
12 
13 
14 
15 
16 
17 
REQUEST FOR ADMISSION NO. 21: Admit that you received the photograph 
attached hereto as Exhibit "B" after the closing of the Purchase and Sale Agreement between 
yourself and Mercea. 
RESPONSE: 
18 INTERROGATORY NO. 6: If you denied any of the Requests for Admissions above, 
19 then please identify by number each Request for Admission denied and describe in detail every 
20 factual basis and document upon which you rely for denying said Request for Admission. 
21 ANSWER: 
22 
23 
24 
25 
26 
27 
28 
REQUEST FOR PRODUCTION NO. 3: Please produce any documents identified 
and/or relied upon in your Answer to Inte1rogatory No. 6, above. 
RESPONSE: 
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INTERROGATORY NO. 7: Please identify and describe in detail the nature by which 
2 you allege in your Complaint that "The disclosure form recited that there were no conditions that 
3 might affect the ability of Defendants Mercea to proYide clear title to the home. Unbeknown to 
4 Plaintiff, the representation was, in fact, false". 
5 ANSWER: 
6 
7 
10 
11 
12 
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REQUEST FOR PRODUCTION NO. 4: Please produce any documents identified 
and/or relied upon in your Answer to Interrogatory No. 7, above. 
RESPONSE: 
REQUEST FOR PRODUCTION NO. 5: Please produce any and all documents 
provided to you from First American Title Company in connection with your purchase of the 
subject real property, including but not limited to any preliminary reports, photographs, maps, 
diagrams, graphs, drawings, surveys, receipts and any title policies. 
RESPONSE: 
INTERROGATORY NO. 8: Please describe in detail the current condition of the 
driveway/public easement as referred to in paragraph 11 of the Complaint, including, but not 
limited to, its width and whether it is generally improved, graveled, paved or dirt. 
ANSWER: 
REQUEST FOR PRODUCTION NO. 6: Please produce any documents identified 
and/or relied upon in your Answer to Interrogatory No. 8, above. 
RESPONSE: 
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REQUEST FOR PRODUCTION NO. 7: Please produce any and all pictures of the 
driveway/public easement as referred to in paragraph 11 of the Complaint. 
RESPONSE: 
REQUEST FOR PRODUCTION NO. 8: Please produce any and all maps, graphs, 
drawings, surveys, receipts, and other documents related to the driveway/public easement. 
RESPONSE: 
DATED this£ day of June, 2009. 
J. Anson 
1therspoon, Kelley, Davenport & Toole, P.S. 
The Spokesman Review Building 
608 Northwest Boulevard, Suite 300 
Coeur d'Alene, Idaho 83 814 
(208) 667-4000 
Attorneys/or Defendants Mercea 
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CERTIFICATE OF SERVICE 
I certify that on this the _J___3__ day of June 2009, I caused a true and correct copy of 
DEFENDANTS FIRST SET OF INTER."R..OGATORIES, REQUESTS FOR ADMISSION AND 
REQUESTS FOR PRODUCTION OF DOCUMENTS ON PLAINTIFF to be forwarded, with 
all required charges prepaid, by the method(s) indicated below, to the following person(s): 
John P. Whelan, P.C. 
Attorney at Law 
213 N. 4th Street 
Coeur d'Alene, Idaho 83 814 
Counsel for Plaintiff 
John K. Olson 
Hawley Troxell 
877 W Main Street, Suite 1000 
P.O. Box 1617 
Boise, Idaho 83701-1617 
Counsel for First American Title Company 
Joe and Sue Lamphiear 
1021 Crestline Drive 
Coeur d'Alene, Idaho 83814 
Pro Se 
~ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile: (208) 664-2240 
~ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Facsimile: (208) 342-3829 
[ZJ. U.S. Mail 
0 Hand Delivered 
D Overnight Mail 
D Facsimile: 
April dibson 
/ 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, an individual, 
Plaintiff, 
vs. 
) 
) 
) 
) 
) 
) 
) 
CORNELIUS and PATRICIA MERCEA, ) 
husband and wife, JOE and SUSAN ) 
LAMPHIEAR, husband and wife, ) 
FIRST AMERICAN TITLE INSURANCE ) 
COMPANY, ) 
) 
Defendants. ) 
______________ ) 
) 
CORNELIUS and PATRICIA MERCEA, ) 
husband and wife, ) 
Crossclaimants, 
vs. 
JOE and SUSAN LAMPHIEAR, 
husband and wife, 
) 
) 
) 
) 
) 
) 
) 
) 
Crossdefendants. ) 
CASE NO. CV-09-0992 
MEMORANDUM OPINION 
AND ORDER RE: PLAINTIFF'S 
MOTION TO VACATE JUDGMENT/ 
RECONSIDERATION AND 
MERCEAS' MOTION TO DETERMINE 
ATTORNEY FEES AND COSTS AND 
PLAINTIFF'S MOTION TO DISALLOW 
COSTS AND ATTORNEY FEES 
The Lamphiears built a home and paved a driveway to the home and 
paved an adjacent right of way that provided access to an adjacent 
undeveloped lot also owned by the Lamphiears. The Merceas purchased 
the home and driveway. James purchased the home and driveway from 
the Merceas. James later realized that she did not own the adjacent right 
of way. James sought rescission, restitution, damages, and a declaratory 
judgment. 
MEMORANDUM OPINION AND ORDER RE: PLAINTIFF'S MOTION TO VACATE JUDGMENT / 
RECONSIDERATION AND MERCEAS' MOTION TO DETERMINE ATTORNEY FEES AND COSTS AND 
PLAINTIFF'S MOTION TO DISALLOW COSTS AND ATTORNEY FEES - 1 
John P. Whelan, JOHN P. WHELAN, P.C., attorney for Plainitff. 
Edward Anson, WITHERSPOON, KELLEY, DAVENPORT & TOOLE, 
P.S., attorney for Defendants Mercea. 
Joe and Susan Lamphiear, Pro Se 
Douglas F. Marfice, RAMSDEN & LYONS, LLP, attorney for Defendant 
First American Title Insurance Company. 
I. FACTUAL ANDPROCEDURAL BACKGROUND 
The findings of facts and conclusions of law are set forth in this Court's April 5, 
2010, "Order Re: Merceas' Motion for Summary Judgment" ("Order") and June 25, 
2010, "Decision: Motion for Summary Judgment (Reconsideration)" ("Decision"). This 
Court dismissed the Plaintiff's claims against the Merceas in the Order and the 
Decision, and then dismissed the Meceas' crossclaims against the Lamphiears on July 
9, 2010. The Plaintiff's claims against First American Title Insurance Company remain. 
On July 6, 2010, the Merceas submitted an "Affidavit and Memorandum of Costs 
and Attorney Fees" ("Attorney Fee Memorandum"). On July 9, 2010, this Court entered 
a "Final Judgment Dismissing Plaintiff's Complaint as Against Defendants Mercea" 
("Final Judgment"). 
Subsequently, on July 20, 2010, the Plaintiff filed the following documents: 
"Motion to Vacate Judgment / Reconsideration" ("Motion to Reconsider"); 
"Memorandum in Support of Plaintiff's Motion to Vacate Judgment / Reconsideration" 
("Reconsideration Memorandum"); "Affidavit of Diana James in Support of Plaintiff's 
Motion to Vacate Judgment / Reconsideration" ("James Affidavit"). The Plaintiff also 
objected to the Merceas' Attorney Fee Memorandum by filing the following documents: 
"Motion to Disallow Costs and Attorney Fees" ("Motion to Disallow"); "Memorandum in 
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Support of Plaintiff's Objections to Memorandum of Costs and Attorney Fees and 
Motion to Disallow Costs" ("Objection Memorandum"); and "Affidavit of John P. Whelan 
in Support of Plaintiff's Objections to Memorandum of Costs and Attorney Fees and 
Motion to Disallow Costs" ("Whelan Affidavit"). 
The Merceas responded by submitting a "Motion to Determine Attorney Fees and 
Costs and Notice of Hearing" ("Motion to Determine") on August 5, 2010, and an 
"Affidavit of Edward J. Anson Re: Attorney Fees" ("First Anson Affidavit"). The Merceas 
also responded to the Plaintiff's Motion to Reconsider by submitting a "Response to 
Plaintiff's Motion to Vacate Judgment / Reconsideration" ("Response to Motion to 
Reconsider") and "Second Joint Affidavit of Cornelius Mercea and Patricia Mercea" 
("1\/lercea Affidavit"). Also, the Merceas filed an "Affidavit of Edward J. Anson in 
Response to Plaintiff's Objection to Merceas' Memorandum of Costs and Attorney's 
Fees" ("Second Anson Affidavit"). 
This Court held a hearing on all the pending motions on August 19, 2010, and 
heard arguments from both of the parties before taking all the matters under 
advisement. 
II. PLAINTIFF'S MOTION TO VACATE/ RECONSIDER 
A. Idaho Rules of Civil Procedure 11 (a)(2)(B) and 59(e) Govern the Plaintiff's 
Motion to Reconsider 
It is clear from the Plaintiff's Motion to Reconsider and Reconsideration 
Memorandum that the Plaintiff desires this Court to reconsider its June 25, 2010, 
Decision and July 9, 2010, Final Judgment. However, the Plaintiff cites to multiple 
Idaho Rules of Civil Procedure as the basis of her motion. This Court, therefore, must 
first determine the rules that govern the Plaintiff's 1\/lotion to Reconsider. 
MEMORANDUM OPINION AND ORDER RE: PLAINTIFF'S MOTION TO VACATE JUDGMENT / 
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The Plaintiff cites to I.R.C.P 52(b) which allows for a party to move to amend a 
trial court's findings or conclusions within fourteen (14) days after entry of judgment, 
"when findings of fact are made in actions tried by the court without a jury." By its plain 
language, Rule 52(b) only applies where a court trial has occurred. In this case, no 
court trial occurred. Thus, Rule 52(b) cannot govern the Plaintiff's Motion to Reconsider. 
The Plaintiff also looks to I.R.C.P. 60(b)(6) which allows a court to "relieve a party 
... from a final judgment, order or proceeding for ... (6) any other reason justifying 
relief from the operation of the judgment." However, a court may not reconsider the 
legal basis for a decision under this rule. First Bank and Trust v. Parker Brothers, 112 
Idaho 30, 730 P.3d 50 (1986). The Plaintiff has requested that this Court revisit the 
legal basis for the June 25, 2010, Decision. Because this Court cannot revisit the legal 
basis for the June 25, 2010, Decision under Rule 60(b)(6), the rule is not applicable. 
The Plaintiff also cites to I.R.C.P. 11 (a)(2)(B) in support of her Motion to 
Reconsider. This rule provides that a party may seek reconsideration of an 
"interlocutory order" of the trial court within fourteen (14) days of entry of a final 
judgment. The Plaintiff has also asserted that I.R.C.P. 59(e) governs her Motion to 
Reconsider because it allows a party to move to alter or amend a "judgment" within 
fourteen (14) days after entry. The Plaintiff's Motion to Reconsider is timely under both 
Rule 11 (a)(2)(B) and Rule 59(e) because Court's Decision was entered on July 25, 
2010, and the Final Judgment was entered on July 9, 2010, and the Plaintiff filed her 
Motion to Reconsider within fourteen (14) days on July 20, 2010. 
Case law shows that motions for reconsideration are frequently brought under 
both Rule 11 (a)(2)(B) and Rule 59(e) because these rules allow the moving party to ask 
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for reconsideration of the legal conclusions and factual findings of an interlocutory order 
and reconsideration of the final judgment. See Coeur d'Alene Mining Co. v. First 
National Bank of North Idaho, 118 Idaho 812, 822-824, 800 P.2d 1026, 1036-1037 
(1990) (where the movant sought reconsideration of an order granting summary 
judgment prior to trial, and the final judgment entered after trial, under both Rule 
11 (a)(2)(B) and Rule 59(e)); Idaho First National Bank v. David Steed and Associates, 
Inc., 121 Idaho 356, 361, 825 P.2d 79, 84 (1991) (where movant sought reconsideration 
of an order granting summary judgment and a final judgment under Rules 11 (a)(2)(8) 
and 59(e)); Slaathauah v. Allstate Ins. Co., 132 Idaho 705, 979 P.2d 107 (1999) 
(holding that Rule 59(e) provides a mechanism to correct legal and factual errors 
occurring in the proceedings before it). Recognizing that granting or denying a motion 
for reconsideration under either rule is a discretionary decision, this Court, then, will 
consider the Plaintiff's Motion to Reconsider under both Rule 11 (a)(2)(B) and Rule 
59(e). 
B. The Plaintiff Has Not Shown a Legal Error Exists in the Decision or the 
Final Judgment 
This Court denied summary judgment to the Merceas on the Plaintiff's claim of 
constructive fraud because there was a "contested issue of material fact [ ] as to 
whether or not the Merceas were under a duty to disclose to Plaintiff that what appeared 
to her to be her driveway was in fact a predominately public easement." Order Re: 
Merceas' Motion for Summary Judgment, p.4, (April 5, 2010). 
The Merceas thereafter asked this Court to reconsider its ruling "regarding the 
presence of a contested factual issue regarding the duty to disclose information 
regarding the driveway." Decision: Motion for Summary Judgment (Reconsideration), 
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p.4, (June 25, 2010). Specifically, the Merceas pointed out that whether there was a 
duty to make a disclosure regarding the ownership of the right of way is a question of 
law, not a question of fact. Decision at 4. This Court reconsidered the April 5, 2010 
Order and looked to the undisputed facts that 1) the legal description in the "Real Estate 
Purchase and Sale Agreement" accurately reflected the Lamphiears' ownership of the 
right of way; 2) the plat map shows the presence of the right of way on the adjacent lot; 
3) visual inspection of the property reveals the access to the adjacent lot from the right 
of way; and 4) there is no evidence that the Merceas knew that the Plaintiff did not know 
about the right of way location. Id. at 9-10. Because these facts were undisputed, this 
Court concluded that there was no genuine issue of material fact remaining. Id. at 10. 
As a result, this Court entered judgment as a matter of law because the Plaintiff did not 
show the Merceas had a legal duty to disclose to the Plaintiff the existence of a right of 
way on an adjacent parcel of property. Id. at 10. 
In her Motion to Reconsider and Reconsideration Memorandum, the Plaintiff 
argues that this Court should reconsider the Decision because "the Court first found a 
duty to disclose and then reversed itself when presented with the Merceas' motion for 
reconsideration." Memorandum in Support of Plaintiff's Motion to Vacate Judgment I 
Reconsideration, p. 3, (July 20, 2010). The Plaintiff, however, does not show where in 
the April 5, 2010, Order this Court concluded that a legal duty exists. Instead, this Court 
stated that there may be an issue of fact as to whether a duty exists (Order, p. 2) and 
but then determined that whether a duty exists is a question of law (Decision, p. 10). 
The Plaintiff again argues that there is a duty to disclose created by the "Property 
Disclosure Form" that is required by I.C. § 55-2508 and that Bethlamy v. Bechtel, 91 
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Idaho 55, 415 P.2d 698 (1966), creates legal duty to disclose the defective conditions of 
the property. The Plaintiff made these same arguments in her February 4, 2010, 
"Opposition of Plaintiffs to Motion for Summary Judgment of Defendants Merceas." 
The Merceas respond that the Plaintiff has failed to show as a matter of law that 
the Merceas owed any duty to the Plaintiff to disclose the existence of the right of way 
on the adjacent parcel or that the Merceas knew that the Plaintiff was ignorant of the 
location of the right of way. Response to Plaintiff's Motion to Vacate Judgment I 
Reconsideration, pp.2-3 (August 6, 2010). The Merceas also point out that this Court 
has previously found that clear title passed to the Plaintiff because the right of way was 
located on the adjacent parcel of property. Order, p.4. 
This Court agrees with the Merceas. While the Plaintiff may have made factual 
inferences in her complaint that the Merceas had duty to disclose the location of the 
right of way, the existence of the duty to disclose is a question of law. At no time has 
the Plai:itiff demonstrated that the Merceas had a legal duty to disclose the existence of 
a right of way located on an adjacent parcel. Additionally, the Plaintiff provided no 
evidence that the Merceas were aware that the Plaintiff was ignorant of the location of 
the right of way. On the contrary, the undisputed facts demonstrate that the "Real 
Estate Purchase and Sale Agreement" contained the correct legal description of the 
property and the plat showed the right of way was located on an adjacent parcel. 
Recognizing that its decision under Rule 11 (a)(2)(B) and Rule 59(e) is 
discretionary, this Court concludes that the Plaintiff has failed to show any error in the 
June 25, 2010, Decision or Final Judgment. Therefore, the Plaintiff's Motion to 
Reconsider is denied. 
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Ill. THE MERCEAS' MOTION TO DETERMINE ATTORNEY FEES AND COSTS 
AND PLAINTIFF'S MOTION TO DISALLOW COSTS AND ATTORNEY FEES 
According to Rule 54(d)(5), 
anytime after ... a decision of the court, any party who claims costs may 
file and serve on adverse parties a memorandum of costs, itemizing each 
claimed expense, but it ... may not be filed later than fourteen (14) days 
after entry of judgment ... A memorandum prematurely filed shall be 
considered timely. 
Rule 54(e)(5) states that "attorneys fees, when allowable by statute or contract, shall be 
deemed as costs in an action and processed in the same manner as costs and included 
in the memorandum of costs." 
A. The Merceas are Proper Parties for an Award of Attorney Fees and Costs 
and There is an Underlying Basis. 
The Merceas claim attorney fees and costs pursuant to acontract, and therefore 
this Court will look to the express provisions of the contract. Paragraph 25 of the "Real 
Estate and Purchase and Sale Agreement," ("Agreement") states: 
25. ATTORNEY'S FEES: If either party initiates or defends any arbitration 
or legal action or proceedings which are in any way connected with this 
Agreement the prevailing party shall be entitled to recover from the 
unprevailing party reasonable costs and attorney's fees, including such 
costs and fees on appeal. 
Exhibit B, Joint Affidavit of Cornelius Mercea and Patricia Mercea in Support of Motion 
for Summary Judgment (December 1, 2009). By the express terms of the Agreement 
the Merceas are a proper party for the award of attorney fees and costs because the 
Merceas and James were a party to the Agreement. Also, paragraph 25 creates an 
underlying basis for an award of attorney fees and costs because by the express terms 
it allows for such an award. 
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The Plaintiff argues that the Merceas' Attorney Fee Memorandum lacks any 
stated basis for awarding costs and fees. It is true that the Attorney Fee Memorandum 
does not state a basis for awarding costs and fees, but Rule 54(d)(5) and Rule 54(e)(1) 
do not require any such statement. The Merceas, however, specifically cite to Rule 54 
and paragraph 25 of the Agreement in their Motion to Determine. The Plaintiff also 
objects that the Merceas' Attorney Fee Memorandum is not an underlying basis for an 
award of fees because it lacks documentation as required by I.R.C.P. 54(e)(5). 
However, the Attorney Fee Memorandum and the accompanying affidavits are properly 
notarized with itemizations of costs and attorney fees attached. Thus, the Plaintiff's 
objections are noted, but given the record, this Court concludes there is an underlying 
basis for attorney fees and costs. 
B. All the Requirements for Attorney's Fees and Costs are Met. 
Attorney fees can be awarded by the trial court when provided for by contract. 
Thomas v. Arkoosh Produce, Inc., 137 Idaho 352, 361, 48 P.3d 1241, 1250 (2002). 
However, the underlying action must be brought under the contract or to enforce terms 
of the contract for attorney fees to be awarded. Lane Ranch Partnership v. Citv of Sun 
Valley, 144 Idaho 584, 591-92, 166 P.3d 374, 381-82 (2007). The trial court must first 
interpret the contract to determine if attorney fees are appropriate before making the 
discretionary determination as to who is the prevailing party. Thieme v. VVorst, 113 
Idaho 455, 461, 745 P.2d 1076, 1082 (Ct. App. 1987). The express provisions of the 
Agreement provide for attorney fees and costs in any action brought under the 
Agreement. The Plaintiff's claims were brought under the Agreement. As a result, all 
the requirements for attorney fees and costs under the contract have been met. 
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C. The Merceas are the Prevailing Party. 
Rule 54(d)(1) provides that "costs shall be allowed as a matter of right to the 
prevailing party or parties, unless otherwise ordered by the court." Rule 54(e)(1) allows 
that, "in any civil action the court may award reasonable attorney fees, ... , to the 
prevailing party or parties as defined in Rule 54(d)(1 )(8)." The Agreement specifically 
states that the "prevailing party shall be entitled to recover" attorney fees and costs. 
Rule 54(d)(1 )(8) is used to determine a prevailing party in a request for attorney fees 
and costs pursuant to contract. Chadderdon v. King, 104 Idaho 406, 411-12, 659 P.2d 
160, 165-66 (Ct. App. 1983). Under Rule 54(d)(1 )(8), the trial court should consider the 
"final judgment or result of the action in relation to the relief sought by the respective 
parties." In making this determination the trial judge has an abundance of discretion and 
the ruling will not be reversed by an appellate court in the absence of an abuse of that 
discretion. Shore v. Peterson, 146 Idaho 903, 914, 204 P.3d 1114, 1125 (2009). 
The Plaintiff sued the Merceas under multiple theories, and in looking at the Final 
Judgment and Decision, it is clear that the Merceas prevailed on each and every claim 
and that the Plaintiff received none of the relief prayed for. Recognizing that its decision 
is one of discretion, this Court concludes that the Merceas are the prevailing party. 
D. Attorney Fees and Costs are Awarded to the Merceas 
1. Costs 
Under Rule 54(d)(1 )(C), certain costs are awarded as a matter of rig ht. The 
Merceas have itemized costs as a matter of right in the Attorney Fee Memorandum. 
This Court hereby grants the $72.00 filing fee as a cost as a matter of right. 
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Additional items may be allowed "upon a showing that said costs were necessary 
and exceptional costs reasonably incurred," but this Court must make "express findings 
as to why such specific items of discretionary costs should or should not be allowed." 
I. R.C.P. 54(d)(1 )(C) and (D). The Merceas claim as discretionary costs appraisal fees, 
deposition transcript fees, and computer assisted research fees, and provide reasons 
for why these discretionary costs are necessary and exceptional. While the 
discretionary costs may be necessary and even reasonable, this Court is not persuaded 
that these costs are "exceptional." It is expected that the Merceas would need an 
accurate value of the subject real property in order to defend themselves against the 
Plaintiff's claims, and computer assisted research and depositions are similar costs 
expected to be incurred when gathering evidence in one's defense. Thus, because 
these discretionary costs are not exceptional, the discretionary costs are disallowed and 
the Plaintiff's Motion to Disallow is granted as to discretionary costs. 
2. Attorney Fees 
Rule 54(e)(3) is used in determining the amount of reasonable attorney fees 
claimed pursuant to contract. Bank of Idaho v. Colley, 103 Idaho 320, 326, 647 P.2d 
776, 782 (Ct. App. 1982). It is well established that a determination of reasonable 
attorney fees is within the sound discretion of the trial court. Sun Valley Potato Growers 
v. Texas Refinery, 139 Idaho 761, 769, 86 P.3d 475, 483 (2004). "The time and labor 
actually required, however, is not the 'be all, end all' of the attorney fee question .... A 
court is permitted to examine the reasonableness of the time and labor expended .. . 
and need not blindly accept the figures advanced by the attorney." l.Q_. at 705-06. 
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The Merceas claim $32,813.00 in attorney fees. The Plaintiff objects that the fees 
are unreasonable, excessive, and do not reflect the going rate for attorneys of 
comparable skill and experience in the area. Recognizing that determining reasonable 
attorney fees is within the sound discretion of the trial court, and that paragraph 25 does 
not limit the attorney fees that may be awarded, but does not provide that actual 
attorney fees should be awarded either, and after reviewing the factors set forth in Rule 
54(e)(3), as well as the pleadings and arguments of the parties, this Court determines 
that the Merceas are entitled to reasonable attorney fees in the amount of $28,000. 
Ill. CONCLUSION 
Based on the foregoing, it is hereby ORDERED that the Plaintiff's Motion to 
Reconsider be and the same is hereby DENIED. It is further ORDERED that the 
Merceas Motion to Determine Attorney Fees and Costs is GRANTED and the Plaintiff's 
Motion to Disallow is GRANTED as to the discretionary costs claimed by the Merceas, 
but DENIED as to costs as a matter of right and attorney fees. It is further ORDERED 
that the Plaintiff shall pay to the Merceas costs as a matter of right in the amount of 
$72.00. It is further ORDERED that the Plaintiff shall pay to the Merceas attorney fees 
in the amount of $28,000. 
DATED this 3/ 6 -1-day of August, 2010 
..,')o-lL7,a_,!~ -
John Patrick Luster 
District Judge 
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. LAMPHIEAR, 
husband and wife, FIRST AMERICAN TITLE 
co., 
Defendants. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, 
Crossclaimants, 
vs. 
JOE A. LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, 
Crossdefcndants. 
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This matter came on for hearing on August 19, 2010 upon the Plaintiff's Motion for 
Reconsideration of this Court's June 25, 2010 decision and July 9, 2010 final judgment and 
upon the Defendant Mercea's Motion to Determine Attorney Fees and Costs. This Court, 
having heard the arguments of counsel and of the par1ies, having reviewed the records and files 
herein, having been fully advised in the premises and having entered its written decision on 
August 31, 2010, 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED 
that the Defendants Merceas are hereby granted summary judgment dismissing in its entirety 
the Complaint of the Plaintiff as against the Merceas with prejudice. 
IT IS FURTHER ORDERDED, ADUDGED, AND DECREED that the Defendant 
Merceas are awarded judgment against the Plaintiff in the sum of $28,000.00 for an award of 
attorney fees and $72.00 as an award of costs as a matter of right, for a total judgment awarded 
in favor of the Merceas and against the Plaintiff in the sum of $28,072.00. 
-j--V~ 
DATED this~ day of September, 2010. 
John Patrick Luster, 
District Judge 
RULE 54(6) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is hereby 
CERTIFIED, in accordance with Rule 54(6), I.R.C.P., that the court has determined that there is 
no just reason for delay of the entry of a final judgment and that the court has and does hereby 
direct that the above judgment or order shall be a final judgment upon which execution may 
issue and an appeal may be taken as provided by the Idaho Appellate Rules. 
+"---
DA TED this 15 day of September, 2010. 
John Patrick Luster, 
District Judge 
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1021 Crestline Drive 
Coeur d'Alene, Idaho 83 814 
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The Spokesman Review Building 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, Idaho 83 814-2146 
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Cornelius lvfercea and Patricia A1ercea 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
P.O. Box 1336 
Coeur d'Alene, Idaho 83816-1336 
Attorneys for Defendant First American Title 
Company, Inc. 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANA JAMES, 
Plaintiff, 
vs. 
CORNELIUS MERCEA and PATRICIA 
MERCEA, husband and wife, JOE A. 
LAMPHIEAR and SUSAN M. 
LAMPHIEAR, husband and wife, FIRST 
AMERICAN TITLE INSURANCE CO., 
FIRST AMERICAN TITLE COMPANY, 
INC. 
Defendants. 
CASE NO. CV-09-992 
NOTICE OF APPEAL 
TO: The above-named Defendants, Cornelius Mercea and Patricia Mercea, and 
their attorney of record, Edward Anson, Defendant First American Title 
Company, Inc., and its attorney of record Douglas Marflce and to the Clerk of the 
above-entitled Court: 
NOTICE OF APPEAL- 1 
NOTICE IS HEREBY GIVEN THAT: 
l. The above-named Plaintiff, Diana James, appeals to the Idaho 
Supreme Court from orders entered in the above-entitled action by The 
Honorable John P. Luster presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, and 
the Orders described in paragraph three (3) above are appealable Orders under 
and pu :-suant to Ru le l l (a) of the Idaho Appellate Rules. 
3. The following orders are appealed in this appeal: 
a. Order Re: Mercea's motion for summary judgment filed April 
5, 201 O; 
b. Final Judgment Dismissing Plaintiff's Complaint as Against 
Defendants Mercea filed July 9, 201 O; 
c. Memorandum Opinion and Order Re: Plaintiffs Motion to 
Vacate Judgment/Reconsideration and Mercea's Motion to 
Determine Attorney Fees and Costs and Plaintiff's Motion to 
Disallow Costs and Attorney Fees filed August 31, 20 l O; 
d. Supplemental Final Judgment Dismissing Plaintiff's Complaint 
as Against Defendants Mercea and Awarding Attorney Fees 
and Costs filed September l 5, 201 O; 
e. Order denying Plaintiff's Motion to Strike; 
NOTICE OF APPEAL- 2 
4. The primary issues presented by this appeal include, but are not 
limited to, the following: 
5. 
(a) Did the Court err in granting the Mercea Defendants summary 
judgment? 
(b) Did the Court err in finding that the Merceas were not 
obligated to disclose the public right of way running down the 
center of the driveway to the home purchased by Plaintiff? 
(c) Did the Court err by denying the Plaintiff's motion to strike 
the photographs and narrative descriptions of the 
photographs of the Merceas? 
(d) Should Plaintiff be allowed to recover attorney fees on appeal? 
(e) And such other additional issues as may be revealed from a 
detailed inspection of the record in this proceeding. 
(a) A reporter's transcript has been requested and the required 
fees will be paid on determination of an estimated cost. 
(b) The Plaintiff requests the preparation of the following 
transcripts of hearings before the Court from Court Reporter, Anne MacManus: 
i. The hearing on the motion for summary judgment filed 
by Defendants Mercea held on February 4, 201 O; 
ii. The hearing on the motion for reconsideration and 
motion to amend held May 25, 201 O; 
iii. The hearing on Plaintiff's Motion to Vacate 
Judgment/Reconsideration, Plaintiff's Motion to 
NOTICE OF APPEAL- 3 
Disallow Costs and Defendants Merceas' Motion to 
Determine Attorney Fees and Costs held August 1 9, 
201 O; 
iv. All pleadings and amended pleadings; 
6. The Plaintiff requests that the Clerk's record include the documents 
specified in subsection (b)(l) of Rule 28 of the Idaho Appellate Rules as well as 
the following documents: 
(a) Defendant Merceas' motion for summary judgment together 
with all affidavits, memorandum, and statements of 
uncontested facts submitted in support of the motion; 
(b) Plaintiff's briefs in opposition to the motion for summary 
judgment of Defendants Mercea and all affidavits and 
memorandum offered by Plaintiff in support of the 
opposition; 
(c) Defendants Merceas' motion for reconsideration together with 
all affidavits and memorandum submitted in support of the 
motion; 
(d) Plaintiff's motion for reconsideration/to amend order 
regarding Defendant Merceas' motion for summary judgment 
together with all affidavits and memorandum submitted in 
support of the motion; 
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(e) Defendants response and/or opposition to Plaintiff's motion 
for reconsideration; 
(f) Defendant Merceas' motion to determine attorney fees and 
costs together with any and all affidavits and memorandum 
filed in support of the motion; 
(g) Plaintiff's motion to disallow costs and attorney fees together 
with any and all affidavits and memorandum filed in 
opposition to Defendants' motion for attorney fees and costs; 
(h) Plaintiff's motion to vacate judgment/ reconsideration 
together with all affidavits and memorandum submitted in 
support of the motion; 
(i) Defendant Merceas' response to Plaintiff's motion to vacate 
judgment/reconsideration together with any and all affidavits 
and memorandum filed in support of the response. 
7. Plaintiff further request that the District Court Clerk forward illl 
exhibits that have been offered in the course of the various motions before the 
District Court that are, in whole or part, the subject of the instant appeal. 
Plaintiff further requests that any exhibits forwarded to the Supreme Court be 
identified in a Clerk's certificate accompanying the Clerk's record. 
NOTICE OF APPEAL- 5 
8. l hereby certify: 
(a) That a copy of this Notice of Appeal has been served on the 
Clerk of the District Court. 
(b) That a request has been made with the Clerk of the District 
Court for a determination of the estimated fee for the clerk's record. 
(c) Said fee will be paid upon determination of the appropriate 
amount. 
(d) That a copy of this notice of appeal has been served on each 
reporter or whom a transcript has been requested as named below at the 
address set out below: 
Anne MacManus 
Kootenai County District Court 
324 W. Garden Ave. 
P.O. Box 9000 
Coeur d'Alene, ID 83816 
(d) A reporter's transcript has been requested and the required 
fees will be paid on determination of an estimated cost. 
(e) Service has been made on all parties required to be served 
pursuant to Rule 20 of the Idaho Appellate Rules. 
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'l 
DATED this ~day of October, 2010. 
JOHN P. WHELAN, P.C. 
wdL_ .. 
Attorney for Plaintiff 
NOTICE OF APPEAL- 7 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7 day of October, 2010, I caused to be 
served a true and correct copy of the foregoing by the method indicated below, and 
addressed as indicated below: 
Edward J. Anson 
Witherspoon, Kelley, Davenport & Toole, P.S. 
608 Northwest Boulevard 
Suite401 
Coeur d'Alene, ID 83814 ( rf'LJ.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 667-8470 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1 336 
Coeur d'Alene, ID 83816-1336 
(Y)LJ.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 664-5884 
Anne MacManus 
Kootenai County District Court 
324 W. Garden Ave. 
P.O. Box 9000 
Coeur d'Alene, ID 83816 (/45. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile to: 
THE SUPREME COl__;RT OFT 
STATE OF IDAHO 
DIANE JAMES, 
Pbinti ff-Appellant 
CORNELlUS MERCEA and PATRICIA 
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. \\ll-:RlCJ\\ TITLE COMPANY, INC., 
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) 
SUPREME COURT NO . 
38135-2010 
Defendants-Respondents, 
ill hi 
) 
JCfr A. LAVlPHIE.\R and SUSAN M. ) 
VlPl lffAR, husband and wife, and ) 
F i{ST AMERICANT T[TLE Il\iSURANCE ) 
)\1PANY. ) 
) 
Defendants. ) 
CLERK'S CERTIFIC\TE 
L D:111,el J. Enc:'.lish. Cler~ of District Court of the First Judicial District of the State uf Idaho. in and 
for [he County of Kootc-nai. do hc•reby ce1iify that the above and foregoing Record in the abm·e entitled cause 
\\ :1., ,llmpiled :l!ld bound under my direction as. and is a true, full and correct Record of the µleadings and 
cl()rnments under Rule 28 of the ldaho Aµµellatc Rules. 
I eet'tiii· that the Attonwy, for the .\ppellants and Respondents were notified that the Clerk\ Rc·c·oni 
:11"' Reponer's Transcript \\ere complete and ready to be picked up. or if the attorney is out of tO\\ 11. the n1p1es 
\\e:·e mailed bv U.S. mail. postage prepaid, 011 the d() day of \QL , 2UlU. 
I du t'urther cenily that the Clerk's Rc·cord and Reporter's Transcript wil I be duly lodged 1\ ith the 
Clerk of the Supreme Court. 
ln witness whereof 1 have hercu1110 set mv hand and affo,:ed the seal of said Court at Kootenai, Idaho 
r\ -
dav of ~~C, ______ . 2Ul0. 
IN THE SLPREME COllRT OF THE 
STATE OF IDAHO 
DIANE JA.v1ES, ) 
) 
Pbuntiff-.\ppellant ) 
) 
vs ) 
) 
CORNFL:t-'S .\1ERCEA and PATRICIA ) 
MERCE:\. husband and V\ ile, FIRST 
AMERIL .\N TITLE COivtPANY INC., 
l),.·fcndanrs-Respondents. 
and 
) 
) 
) 
) 
) 
) 
JOE A L 1\MPHfI:AR and SUSAN M. ) 
LAMPHl EAR, hu:-iband and wik and ) 
F!RSTA\1ER1CANTTITLE INSURANCE) 
COMPA~Y, ) 
Dc'lendants. 
Artorne\' ,_;)r AJ2Lll:llant 
form p. \\ helan, p C. 
12 l 3 N l ui Street 
Coeur d'.\lene. 1D 83814 
) 
) 
SUPREME COURT NO. 
38135-2010 
Attorneys for Respondents 
Edward J. Anson 
608 Northwest Blvd, Ste 300 
Coeur d'Alene, 1D 83814 
l~ WITNESS WHEREOF. I havttereunto set my hand and amxed the seal of said Court at 
Kootenai. Idaho this~ day of \.-... .t- . 2010 
